Working Paper - 16

Law, Regulations and Rights of Street Vendors:
Ahmedabad

Darshini Mahadevia
Suchita Vyas

March 2012

Centre for Urban Equity (CUE)




Working Paper — 16

L aw, Regulations and Rights of Street Vendors:
Ahmedabad

Darshini Mahadevia
Suchita Vyas®

March 2012

- r;
CARDIFF e Bef 1™y
LI IV REITY B oA 0 l‘r I

FRITYSGOL KES & s, WIS HSIE 1] W
- LISIEEAIL Y

CARDY

SEWA, Cardiff, ESRC, London South Banks University, DFID and CUE - CEPT
University

! Member-Secretary Centre for Urban Equity, and Professor at the Faculty of Planning and Public

Policy, CEPT University. Email:darshini @cept.ac.in

2 Research Associate, Centre for Urban Equity, CEPT University, Email:suchita2484@gmail.com




Disclaimer

The comments and opinions in this paper are of the authors and not of the Centre for
Urban Equity or CEPT University.



Table of Contents

1.0 BACKGIOUNG.......eiiiiiieie ettt st e e sre et e ene e 4
1.1 Street Vending - CONLEXT ........covirieierieiierieesieeie e e see e sne e 4
L.2ANMEAADAI .......ocveiiieiicieeiee e et enn 5

A O o[ E K= 1o o USRS 7
2.1 LegidatiVe CONTEXL ......cueieeiieeesieee s ee e see et e et e e nae e nneennas 7
2.2 CONSLITULTON. ...ttt sttt e e et e e et et ene e 8
GRStz (Sl =0 1 (o] o 1O 11
24 Municipal REQUIALIONS.........c.ciieieceecie et 17
2.5 CONCIUSION ...ttt b et s 19

3.0 National Policy on Urban Street Vendors of India, 2004& 2009 ..........cccccceveeieernenne. 20
3. LNPUSV POIICY, 2004 .......ooeeeeieeieieiesienieie sttt e e sseseens 20
3.2Draft NPUSV POoliCy, 2009.......cccoieieirieenisieeeniee e sse e seenes 22

4.0 COUI CBSES......ceiueeeteerieeereesiee s e st e st e st s e e sse e s e e ssn e e sse e sreesneesneeaneesmnesneeeaneesnnennneens 23
A1 EarlY COUM CASES ....ecveieeiesiesieeiesee e st ae st te e teeaesreessaesseesaesseesesneensesneens 23
4.2 Case History of the PIL, 2006 ONWAITS..........cccccveeererieeseeseenie e seesee e e 25

5.0 Ahmedabad Street Vendors” Scheme, 2010 .......cooooveiierieneeneneee e 30

6.0 Conclusions& ReCOMMENAELIONS..........ceiuerierieeierie e 32

RECOMMENUALTONS........oiuiiiiee e et b et ns e be e e es 34

References and Bibliography ... s 36

Appendix 1: Constitution of India- Summary of Key proviSions...........c.cccveevereeneennnens 39

Appendix 2: Judgement of Olga Trellis and Others vs. Bombay Municipal Corporation

AN ONEIS 1085 ...ttt b e b e b e st e s be et e s besneenbeenee e 41

Appendix 3: Bombay Provincial Municipal Corporation Act, 1949 .........cccccevevvieenenenne 45

Appendix 4: Bombay Police Act, 1951, Motor Vehicle Act, 1988...........cccoeriereninnnenns 49

Appendix 5: Gujarat Town Planning and Urban Development Act, 1976...........c.cc...... 51

APPENdiX 6: PIL LITIGAON.....ccuiieeiieiiesieeiiesie ettt st see et sre e e 54



Preface

This working paper forms part of the research project, Making Space for the Poor: Law,
Rights, Regulation and Street-Trade in the 21st Century, awarded to Cardiff University
under the joint programme funded by the UK’s Economic & Social Research Council and
Department for International Development (UK-Aid) (ESRC/DFID Awards RES-167-25-
0591).

The research is based on an international comparative study of different cities, and draws
on a rights-based perspective to explore the impact of law, regulation and policy on the
informal economy with a focus on street vendors. The research hypothesis is that the
urban informal economy operates in a fragmented and plural regulatory environment,
with conflicts between forma and informal regulatory systems that exacerbate risks,
vulnerabilities and exclusions of the working poor. Understanding and addressing the
risks and conflictsis crucia to developing an enabling, pro-poor regulatory environment.

This working paper reports the findings of a review of legisation, lega cases, and key
informant interviews undertaken in 2011, to identify the main legislation under which
street vending in Ahmedabad operates, and the extent to which conflict within the law
affects street vendors. This paper reminds us not to rest on our laurels after advocating
for a national level Model legidation for the street vendors, as there is along path ahead
in making street vendors visible in urban economy and getting them their due right in
legal and planning world.

We are extremely grateful to the Legal Team of the Self-Employed Women's Association
(SEWA) for discussing at length the lega issues faced by street vendors, providing
details of the Public Interest Litigation (PIL) case filed in 2006, and discussions on
strengthening rights for street vendors. In particular, we would like to mention that
Manali Shah, Shalini Trivedi and Geetabhen from SEWA have spent large time with us
discussing legal issues and sharing all the documents with us. Our specia gratitude to
Justice RA Mehta and lawyer Bhushan Oza who have discussed with us the varied
dimensions of the PIL filed by SEWA in 2006 asking for the implementation of the
National Street Vendors’ Policy. We hope that this paper would be help to SEWA and
their collaborating organisations in advocacy work.



1.0 Background

1.1 Street Vending - Context

'Street vendors form a very important segment of the unauthorized sector in the country.
It is estimated that in several cities street vendors count for about 2 per cent of the
population. Women constitute a large segment of these street vendors in almost every
city. Street vending is not only a source of self-employment to the poor in cities and towns
but also a means to provide ‘affordable’ as well as ‘convenient’ services to majority of
the urban population' (MoHUPA 2009: 1).

This quotation in the National Policy on Urban Street Vendors, 2009(NPUSV), describes
the important role of street vending both in Indian urban economies, and as a source of
livelihoods for many poor urban workers. Besides these direct economic benefits, street
vendors have many indirect roles, such as contributing to urban security. Their presence
on the streets can reduce crime, and that enabling the livelihoods of the poor protects
against violence of the subaltern. However, the current policy paradigm and legislative
regime is extremely hostile to street vendors in many cities in India and in particular in
Ahmedabad, the focus of this research.

There is some paradoxical situation in India. This is one of the few countries to have set
out a national framework for street vending, and the existence of NPUSV was a key
reason for selecting India for the research. The NPUSV, published by the Ministry of
Housing and Urban Poverty Alleviation (MoHUPA), was developed in response to the
campaign by the National Association of Street Vendors of India (NASVI). NASVI was
founded in 2003 and now has a membership of 540 street vendor organisations, and is a
platform for around 10 million vendors of which 3.5 million are members, to articulate
their issues and demands at national level®. There is now a demand for legisiation to
support street vendors, and a draft Model Street Vendors (Protection of Livelihood and
Regulation of Street Vending) Bill, 2009, has been prepared by MoHUPA®. At the same
time, there has been increase in hostility against the street vendors, who are considered to
be ‘coming in the way’ of infrastructure ‘development’ and *‘modernisation’ of Indian
cities.

Regulating street vending is a state government function in India and the national
government can only prepare a 'model law' as guidance for states. Thus, the MoHUPA
efforts at drafting national level model legislation for the street vendors would remain

3http://wiego.org/wiego/national -associ ation-street-vendors-india-nasvi, accessed August 2011
*http://mhupa.gov.in/w_new/StreetV endorsBill.pdf, accessed August 2011




mainly in the form of advocacy than any actual change on the ground. Hence, approach
to facilitating street vending depends on the development paradigm of each state. Some
states have evolved pro-street vendor policies and practices government. For example, in
Bhubaneshwar city in Orissa, one third of the pavement area is reserved for street
vendors and another two thirds for pedestrians. In Delhi, street vendors are included in a
Bus Rapid Transit (BRT) pilot corridor, and the Delhi government’s Unified Traffic &
Transportation Infrastructure (Planning& Engineering) Centre under the Delhi
Development Authority (DDA) has developed design guidelines to include ‘Hawkers
Zones’ in pavement design(UTTIPEC, 2009).

Ahmedabad was selected as a locale for the research because the Self Employed
Women's Association (SEWA) has organised a union of street vendors with about 85,000
members. SEWA Union is a founder member of NASVI, and is also working with street
vendors in other cities of India. SEWA has undertaken extensive work supporting street
vendors, including pursuing legislative and court cases since 1974, and undertaking
research to define the idea of natural markets (places where a confluence of pedestrian
and vehicle movement provides an excellent location to trade) taken up in the NPUSV.
SEWA and NASVI, working in coordination with the National Advisory Council (NAC),
a socia policy making institution with the leader of the mail ruling party as the
chairperson of council, has been instrumental in moving ahead with the idea of a Model
Bill, which has the idea of natural market at the centre of planning for the street vendors.

1.2Ahmedabad

Ahmedabad is the seventh largest metropolis of India and the largest of the State of
Gujarat, with an estimated population of 6.35 million in 2011 in its urban agglomeration
area® and an urban area of over 450 sq km. Guijarat is the second most industrialised,
fourth richest and third most urbanised state of India. Ahmedabad was caled the
‘Manchester of India’ on account of its cotton textile industry. However, the city
experienced severe crises from the late 1980s to the late 1990s during which most of the
cotton textile mills closed down, and a large section of the labour force was displaced
from the formal to the informal sector (Mahadevia, 2002). Since the closure of the
organised textile industry, the city has experienced casualization of its workforce. In
2009-10, 53 per cent of the total workers were engaged as self-employed and another 11
per cent as casual labour (Mahadevia 2011). There was significant difference between
male and female employment; 54 per cent of the males were self-employed and 38 per

®  From http://censusindia.gov.in/2011-prov-results/paper2/prov_results paper2_indiavol2.html,

(accessed on October 15, 2011).
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cent were regular employed, 50 per cent of the females were self-employed and 20 per
cent were working as casua labour (Mahadevia 2011). Regular employment has
consistently declined in the city, with the closure of the former industrial unitsin the city
and no new manufacturing getting located within the city on account of master plan
prohibition on one hand and lack of availability of cheap lands on the other hand. Instead,
the city’s periphery is getting many auto manufacturing units and large number of Special
Economic Zones (SEZs). A new economic enclave, the Gujarat International Finance
Tech City (GIFT), is under construction in the city’s periphery.

The city gets mentioned in the discussions on ‘Best Practices’ in urban development in
India, or ‘Innovative Projects’ and is considered as one of the most active developmental
city in India. The most well-known innovative project was Slum Networking Programme
(SNP). The city aso has the largest network of Bus Rapid Transit System (BRTS), which
also has won many national and international awards. The city has also won national
awards for Economically Weaker Section (EWS) housing under the Basic Services for
the Urban Poor (BSUP) component of the Jawaharlal Nehru National Urban Renewal
Mission (JNNURM). The city was declared as the ‘Best City to live in’ in India as per an
opinion poll conducted by the Times of India with the help of a market research firm®.
This survey also highlighted the fact that the best also made it to only a maximum rating
of *average’, indicating a long way to go in improving the liveability in Ahmedabad.

Nevertheless urban poverty remains acute An estimated 41 per cent of the city’s
population lived in Sslumsin 1990 (ASAG 1992). A more recent estimate says that 26 per
cent are slum-dwellers’, and the 2001 population census gives an estimate of 13 per cent
(Office of the Registrar General & Census Commissioner, India 2005: 22). A primary
survey of the slums by Mahila Housing Trust (MHT) on behalf of the Ahmedabad
Municipa Corporation (AMC) in early 2000 states that there are around 710 Slums in the
city, housing around 0.9 million people®.

The city visionaries are keen to brand the city as a “World City’ or ‘Global City’. Hence,
the new projects for rebranding the city are displacing the urban poor. The affected poor

5  Source: http://articles.timesofindia.indiatimes.com/2011-12-11/india/30504461 1 cities-ahmedabad-
kolkata, accessed on December 26, 2011.

" Thel998 slum estimate is from the Swarna Jayanti Shehri Rojgar Y ojana (SJSRY) survey; the 2001
estimate is from Ahmedabad Municipal Corporation (AMC) , Ahmedabad’s City Development Plan,
http://jnnurm.nic.in/missioncities.htm, accessed January 2012

The number of households in a slum was calculated through a survey conducted by SEWA and
SAATH. The total sSlum population has been calculated considering a family size of 5. As per census
figures of 2001, a population of 439,843 resides in lums. This figure only includes ums clusters of
more than 60 houses
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have resorted to the tool of PIL for getting justice. This paper discusses one such PIL,
which is related to the street vendors. Mahadevia (2011) has argued that this was an
inclusive city, thriving on philanthropy, voluntary organisations, and participatory efforts
for development has now become an exclusive and excluding city. The socia dialogue
has ceased and partnerships of the state with the civil society have falen apart. There is
now more state civil society confrontation than cooperation. The industrial working class
has totally lost their voice. The eastern city does not know the western city and western
city does not know the eastern city, these do not talk to each other, the local state is
engaged with mega projects without dialogue with anyone in the city. The state likes to
be seen as a ‘Developmental State’ like those in East and Southeast Asia, however, sans,
investments and facilitation of human development. The city is articulating the interests
of those who are linked with and benefitting from globalisation. Globalization has
probably brought about a schizophrenic development in cities, a part forging ahead and a
section struggling to survive, what Friedmann called ‘Economic Space over Life Space’
with a superimposition of communal space over life space (Mahadevia 2002b).

2.0 Legidation

2.1 Legidative Context

From ancient times, hawking and vending have been an integral part of Indian trade, now
understood as part of the urban informal economy. During the colonia period the British
superimposed institutions and legal frameworks over Indian reality, and many of the laws
and lega principles introduced at the time reman fundamentally unchanged after
independence.

The ingtitutional framework for informal activities including street vending has generally
been hostile in the country. Local authorities in India are a magor obstacle to the
development of informal sector activities. Most of them use out-dated restrictive policies
and byelaws and regulations originally intended to control and regulate the growth of
indigenous enterprises, and the restrictions make vending principaly illegal.

This section reviews the laws, rules and regulations in Ahmedabad pertaining to street
trade. Regulations essentially define the framework within which informal businesses are
carried out and policies are designed to influence the economic behaviour of informal
units. The review begins with the Constitution of India, considers state enactments, and
then local municipal laws and strategies.

The municipal and police laws that impose restrictions on street vending in most cases do
not directly prohibit street vending as a profession, but impose restrictions on the use of
public urban space for street vending. The acts are archaic and fail to meet the challenges
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posed by the current situation particularly relating to migration, unemployment, and
saturation of the formal sector.

In Ahmedabad street trade is governed by various laws and acts namely:

Bombay Provincial Municipal Corporation Act, 1949
Indian Penal Code, 1860

Bombay Police Act, 1951

Motor Vehicle Act, 1988

Criminal Procedure Code, 1973

Gujarat Town Planning and Urban Development Act, 1978

In al the legidation, vendors are viewed as a problem to be controlled, oras a nuisance or
obstruction, rather than as enterprises that contribute to the urban economy. Since
vendors typically lack legal status and recognition, they frequently experience harassment
and evictions by loca authorities or competing shopkeepers. Although the sector
provides employment, it tends to be percelved as antisocial, anti-developmental, dirty,
anaesthetic, and unhygienic, and some businesses such as food stalls face additional
checks by the Food and Drug Administration. This negative attitude and neglect has
meant that this sector is ignored in town planning regulations and treated as unplanned
urban growth. The reality however is that the sector comprises self-employed people who
are trying to earn their living with dignity and honesty and are an integral part of the
city’s economy who ask only 'do tokrikijagah'(space for two baskets, i.e. a life of

dignity).

2.2 Constitution

The Constitution of India is the social document to which all the legislation in the
country, at the national level or at the local level, have to confer. Maority of its
provisions are aimed at promoting equality, justice, fraternity and liberty by establishing
favourable conditions required for its achievement. The Constitution has two important
sections:

Part 111, Fundamental Rights
Part 1V, Directive Principles of State Policy.

The Fundamental Rights are the non-negotiable, basic principles of the functioning of the
Indian State. All other laws have to abide by the articles of the Fundamental Rights. The
Directive Principles are positive obligations on the State for the promotion of ‘welfare of
the people by securing and protecting as effectively as it may a social order in which
justice, social, economic and political, shall inform all institutions of the national life'.
(pp. 17).But, as stated in Article 37 the Directive Principles are not enforceable by a
Court of Law and in the conflict between the Directive Principles and Fundamental
Rights, the latter prevail.



The important Fundamental Rights which have been used for litigation in matters related
to the rights of the street vendors are summarised in Appendix 1 and listed here:

Article 14: Equality before law
Article 19 (1) (g): Protection of certain rights regarding freedom to practice any
profession, or to carry on any occupation, trade or business
Article 21: Protection of life and personal liberty
Article 32: Remedies for enforcement of rights conferred by this Part
Article 226: Power of High Courtsto issue certain writs
Article 21 states that, 'No person shall be deprived of his life or personal liberty except

according to procedure established by law’', and has been important in establishing rights
for street vendors, in the court case summarised in Appendix 2 (see also below).

The Directive Principles of State Policy are important in policies development and also
influence judgements of the High Courts (state level) and Supreme Courts (national
level). The important provisions for this study are:

Article 37: Application of the principles contained in this Part

Article 38: Stateto secure a social order for the promotion of welfare of the people
Article 39: Certain principles of policy to be followed by the State

Article 41: Right to work, to education and to public assistance in certain cases

The Directive Principles provide guidance for policy making but if any policy does not
meet the essence of the Directive Principles, there is no judicial redressal. Hence, even if
the application of municipal or other laws violates the Directive Principles, there is no
judicial redressal.

For street vending an ambiguity within the Constitution lies in the fact that Article 19(1)
(g) relating to freedom to practice professions and trades, does not clarify whether the
occupation of hawkers and vendors falls within its scope. Furthermore, while interpreting
the term ‘public interest’ in Article 19, it is difficult to argue that the activities of the
hawkers are in the public interest. On the other hand, number of legislation, namely the
Police Act and the Town Planning Act consider trading on the road as obstruction and
hence a nuisance that needs to be removed in the “public interest’. Thus, while the street
vendors have public interest, it is hard to prove that their activities are in public interest,
making their definition as ‘obstruction on the roads’ hold. Thus, although, the
Constitution guarantees freedom of trade and right to livelihood, other legidation,
consider them to be obstruction to be removed. The most lenient view grants them right
to trade and livelihood but not to be exercised on the roads in a way that obstructs other
public interests and that they had right to rehabilitation. Hence, the street vendors are
constantly under the threat of displacement and at best offered alternate sites for vending.
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The new proposed Model law for street vending has at its core an idea of natural markets,
which means that the alternate site cannot be anything but a probable natural market. We
would discuss this later in the paper.

A classic case in the Supreme Court of India, which very well represents this dichotomy
isthat of Olga Tellis and Others vs. Bombay Municipal Corporation, 1985,when a group
of pavement and slum dwellers in Bombay (Mumbai) and their supporters sought to
oppose eviction (Appendix 2). The judge determined that the 'right to life' under Article
21 on Protection of Life and Personal Liberty should be expanded to include a 'right to
shelter and livelihood'. However, the judge determined that the right to life and livelihood
can be deprived by other procedures defined in law. Citing the Bombay Municipal
Corporation Act, 1888, ss.312(1), 312(2) and 314, he determined that no-one has the
right to use public property for a private purpose and the pavement dwellers were
therefore trespassers. The Municipal Corporation's plea for removal of the pavement
dwellers was therefore upheld. Thus, as illustrated, the Fundamental Rights have a
restrictive or conditional interpretation.

The case has been used as a precedent in other judgements eg: Ahmedabad Municipal
Corporation vs. Nawab Khan Gulab and Others, 1996, when an appeal was allowed to
remove pavement dwellers on the grounds that sufficient alternative accommodation
could be provided, even though they argued they would lose their livelihoods in the
move.

Article 32 on Remedies for the enforcement of rights conferred by this Part, guarantees a
right to appea to the Supreme Court for enforcement of rights in this part of the
Consgtitution. This provision has been the basis Public Interest Litigation (PIL) and Writ
Petitions in the Supreme Court in matters of public interest or non-implementation of
legislation.

Article 226 on Power of High Courts to issue certain writs also guarantees a right of
writs in the nature of habeas corpus, mandamus, prohibition, quo warranto and certiorari
to the citizens.

Having given the citizens the access to the High Courts and the Supreme Court in matters
against the state, there was an issue on who could approach the higher courts. In the
1980s, this aspect was resolved when several judgements expanded the definition of
those who could file cases to include both those directly affected and those representing
the larger public interest. Article 32 and Article 226 have been widely used to file PILs
and writs in the High Courts and the Supreme Court, in case of violation of Fundamental
Rights by the State, non-implementation of existing legislation, raise public awareness
and public policy debates and in some instances also force the government to enact new
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legislation. Use of constitutional provisions to attain justice for the urban poor through
the route of PILs and writs is something very special to India, and these have become de
facto instruments in setting public policies.

There is mixed opinion as to whether the PIL process has benefitted the urban poor. In
fact, Ghertner (2008), Bhan (2011), Dupont and Ramanathan (2008), Ramanathan
(2006), and the Olga Tellis Case (Appendix 2) indicate that PILs have sometimes gone
against the urban poor due to emerging middle class activism (Srivastava 2009, Kundu
2009). The PIL discussed at length in this report, which pertains to the case filed by the
Self-Employed Women’s Association (SEWA) on behalf of street vendors in
Ahmedabad, has not achieved its original purpose, because a favourable High Court order
has been subverted in itsimplementation. (See Appendix 2 of the report).

2.3 State L egidation

2.3.1 The Bombay Provincial Municipal Corporation Act, 1949

Ahmedabad Municipal Corporation regulates trades in Ahmedabad under the provisions
of Bombay Provincial Municipal Corporation Act, 1949 (BPMC Act). The act lists
municipa authorities such as Municipal Corporation, standing committee, a Municipal
Commissioner who are responsible for carrying out the provisions of the act. It also
describes the duties, powers and responsibilities of the municipal authorities, granting
Municipal Corporations the responsibility for maintenance, operation and devel opment of
certain public utilitiesin the city. Municipal Corporations have two types of functions: (i)
obligatory and (ii) discretionary.

The relevant sections of the BPMC Act are summarised below with the text and further
commentary in Appendix 3.

s.209. Power to acquire premises for improvement of public streets

s.209 of the BPMC Act empowers municipal authorities to acquire premises for the
purpose of street improvement such as widening, expanding, building a new street.

s.226. Prohibition of projections upon streets
s.229. Prohibition of structure or fixtures which cause obstruction in streets

ss. 226 and 229 of the Act prohibit the erection of any structure or stal on the
streets which will obstruct passage of the public, or impede the working of a drain
or open channel. Such a structure may be removed by the municipal commissioner
and the person responsible for the creation of the structure must incur the expense
of removal.
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s.231. Commissioner may, without notice, remove anything erected, deposited or
hawked or exposed for sale in contravention of Act

s.234. Commissioner may permit booths, etc. to be erected on streets on festivals.

s.231 alows removal of permanent or temporary structures in streets, and goods
being hawked or sold in public places, and s.234 alows for the erection of street
stalls during festivals.

s.328. Provision of new municipal markets and saughter-houses
s. 330.Prohibition of sale of commodities sold in municipal markets.

Under s.328 the Commissioner is responsible for the provision and maintenance of
municipal markets, under s.330 the Commissioner may prohibit sale of similar
goods within a distance of fifty yards from a municipal market.

s.3310pening of private markets and of private slaughter-houses

s.378. Private markets not to be kept open without license

s.377. Prohibition of salein municipal markets without license of Commissioner
s.379. Prohibition of sale in unauthorized private markets

ss.331, 377 and 378 set out powers for the approval and licensing of private
markets, and restrictions on sale from unlicensed markets. Under s.377 the
Commissioner should ensure that all traders in municipal markets are licensed.

s.384. Licensesfor salein public places

s.384 establishes the need to obtain a license from the municipal commissioner for
carrying out hawking of wares in any public place and confiscation of goods
without prior notice in case of falure of the compliance. The provision is
supplemented by the Bombay Shops and Establishments Act, 1948, which may
prescribe the timings of any trade. Any person contravening the provisions shall be
liable to have his goods seized (see Appendix 3).

s.431. Complaint concerning nuisances

12



Under the ss.431 and 466 of the Act, any person living in the city can register
complaints about a nuisance in the city, and the Commissioner has the powers to
prevent such nuisance. It is often noticed that the elite and affluent class of the city
often considers the hawkers and vendors as anti-socia e ements and an annoyance
not only by the municipal agencies but also by the residents’ associations.

S. 466. Making of standing orders by Commissioner

s.466 covers the operations of a market to prevent a nuisance, fix trading times,
prevent closure, of shops and stalls, maintain cleanliness, require provision of
ventilation and water, and ensure circulation space.

Discussion of the BPMC Act
Some fourteen sections of the BPMC Act regulate vending and hawking in the city of

Ahmedabad. The provisions are supplemented by the Bombay Shops and Establishments
Act, 1948 which also regulates vending and hawking. Vendors and hawkers can be
penalised and/or harassed at any time through the application of sections of the Act. The
municipal laws do not directly prohibit vending and hawking as a profession but imposes
agamut of restrictions on it. The municipal law basically regul ates the use of pavements.

It is often noticed that the elite of the city often see hawkers and vendors as an anti-social
elements crowding pavements, spilling onto busy streets, and creating transport
bottlenecks, and blame them for being the source of filth, disease and crime in their area.
They are viewed as an annoyance not by both municipa agencies and also by residents’
associations, which are largely of the middle classes.

2.3.2 Indian Penal Code, 1860, Bombay Police Act, 1951, Motor Vehicle Act, 1988
and Criminal Procedure Code, 1973

Four legal instruments regulate streets and maintain public order: Indian Penal Code,
1860, Bombay Police Act, 1951,Motor Vehicle Act, 1988and the Criminal Procedure
Code, 1973.

The Indian Penal Code, 1860
s.283. Danger or obstruction in public way or line of navigation

s.283 of the code allows a fine for anyone who causes danger, obstruction or injury
in apublic way.

Bombay Police Act, 1951
Hawkers are evicted mainly under s.67 and s.102 of the Bombay Police Act, 1951, which
stipulate that anyone preventing smooth flow of traffic can be arrested and removed.

13



According to the laws even a senior police officer cannot permit anyone to carry out
vending on the streets. Thetext isgiven in Appendix 4.

s.67. Paliceto regulate traffic, etc., in streets

Under s.67 it is the duty of a Police Officer to regulate and control traffic on the
streets, prevent obstruction, keep order in the street and other public places and to
regulate access to such places to prevent overcrowding.

s.102. Causing any obstruction in a street

s.102 requires that no person shall cause an obstruction by alowing any vehicle
being loaded or unloaded to remain longer than necessary in a place, or by leaving
in place any 'box, bale, package or other thing', or by setting out for sale any 'stall,
booth, board, casket' etc.

Motor Vehicle Act, 1988
s.201 of the Motor Vehicle Act, 1988, also penalizes anyone who obstructs the flow of
traffic on the public highway.

s.201. Penalty for causing obstruction to free flow of traffic

s.201 is essentially designed to prohibit parking offences, specifying that whoever
keeps a disabled (parked) vehiclein a place where it impedes the free flow of traffic
will be liable to penalties. The wording can be applied to both motorised and non-
motorised vehicles such as laris (hand carts).

Criminal Procedure Code, 1973
Section 151. Arrest to prevent the commission of cognizable offences

s.151, dlows a police officer to arrest anyone about to commit any cognizable offence
without orders from a Magistrate and without a warrant, however, the person cannot be
detained in the police custody for more than 24 hours from the time of his/ her arrest.

Discussion

Any of these legidlation can be used to evict the street vendors from the streets. For
three days from 17" December, 2011, s.283 of the Indian Penal Code was used by the
Ahmedabad police to evict the street vendors from the Bhadra Market, a centrally located
market and traditional vendors' area of the city. Cases were slapped on 50 street vendors
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using this section and their goods were confiscated, as per our own field visit following
the news reporting. This eviction drive was on account of decision taken by one
individual Deputy Commissioner of Police (DCP), who was new to the area and ordered
eviction®. Criminal Procedure Code can be used to arrest the street vendors protesting
eviction without any procedure. Even if they are released after 24 hours, the threat of
arrest would act as enough deterrent for the vendors to not protest.

To resolve the conflicting responsibilities and interests of the Police and the municipal
authorities almost seems unattainable, and it is evident that the authorities have not been
using the laws in the spirit in which they were formed. There has to be a lawfully
accepted resolution so as to protect the business interests of the vendors and create
conditions so that they are not constantly harassed and pestered by the law enforcing
authorities. It can aso be argued that the solution to such conflicts lies not in the law but
in planning, which could address the needs of conflicting interest groups in the city. In
other words, law may not be able to find solution to all the conflicts. However, presence
of these laws, and their application in some situations vis-avis specific sections of the
population, creates situation for exclusions. These laws are not invoked in certain cases,
such as encroachment on the roads by religions activities and constructions, parking of
two and four wheelers, etc.

2.3.3 Gujarat Town Planning and Urban Development Act, 1976

In Gujarat, the development of urban areas, and preparation of Development Plans (DP)
and Town Planning Schemes (TPS), are determined by the Gujarat Town Planning and
Urban Development Act, 1976 (GTPUD Act). Relevant sections of the Act are set out in
Appendix 5. Town Planning Scheme for local area planning is atool of land pooling and
readjustment, through which, the planning authority takes a proportion of the plot of land
from the private owners for the purpose of providing infrastructure facilities, commercial
saleto raise funds for the infrastructure devel opment and reserving lands for public goods
such as social facilities and housing for the urban poor.

Chapter Il of the GTPUD Act describes Development Area and Constitution of Area
Development Authorities. s.12 of the Act describes the contents of the draft
development plan and the manner in which the area covered under it should be
regulated. It specifies reservation of land for public purposes such as schools
colleges, medical and health institutes, cultural institutes, community facilities, but
does not mention the space requirement for the street vendors.

®  DNA correspondent (2011): “Lal Darwaza Hawkers and DCP at Loggerhead”, in Daily News Analysis,

December 19, pp. 3.
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Chapter 1V of the act explains the Control of Development and Use of Land Included
in Development Plans. Under the s.35 of the act vendors can be penalized if they
carry out business in any area without permission, s.36 and s.37 of the Act permit
removal of unauthorized temporary development by the Commissioner of Police and
the District Magistrate.

Chapter V of the Act on Town Planning Schemes explains their content. s.40 in this
chapter provides for the reservation of land within atown planning scheme (TPS) for
the purposes of roads, open spaces, gardens, recreational activities etc. Under this
section vendor markets should also be considered as an integral part of the society.

s.41 of the Act provides for declaration of the intention to make a TPS by the Chief
Town Planner, and publication of such intention. Under s.42 of the Act, within nine
months of the dispatch of the proposed plan to the State government a draft TPSfor
the plan area has to be published in the Official Gazette along with the draft
regulations for implementation. Notwithstanding anything in ss.41 and 42, under
s43 the State government can require any authority functioning within the
development area to make a draft TPS and submit it to the state government for
sanction.

ss.45 and 46 provide for particulars of the draft TPS. s.46 makes provision for land
subject to disputed ownership to be including in a draft TPS. s.47 allows any person
affected by the TPS to submit his’her objections to the appropriate authority, which
isrequired to consider the objections before submitting the TPS to the government.

Discussion of the GTPUD Act

The TPS mechanism gives a tool for reserving lands for the vendors’ market. In spite of
this provision of the GTPUD Act, the TPSs do not recognise natural markets where the
vendors carry on their business, and do not make any provisions for the street vendors. It
is thus evident from the above that while urban plans allocate space for public amenities
such as parks, hospitals, community space, etc they do not take into account places that
can be developed into natural markets for the hawkers, eg: rail or bus terminuses etc.
(Bhowmik, 2001). In master plans the term “public space’ has a very restrictive meaning.
A major problem is that master plans do not allocate space to vendors as they blindly
follow westernized concept of markets ignoring the Indian traditional forms. Weekly
mar kets struggle to survive and natural markets are all together ignored.

Overdl it is clear that the planning framework adopted for the preparation of
development plans assumes that all urban activities take place within the formal system
of registered land, and there is no acknowledgement that the mgority of the urban land
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system is informal. There are provisions for community involvement, but the GTPUD
Act only recognises land owners as legitimate participants. This excludes tenants and
occupants of informal housing from participating in the preparation of the TPS, aswell as
vendors and hawkers who are not legitimate owners of the spaces where they trade.

The conception of a market in a Development Plan and TPS is very formal. It connotes a
formal built market and not the natural markets formed by the hawkers. In such markets,
there are large shops and spaces for small kiosks. But, these are not for vendors, who use
the space only for part of the day. Interestingly, this provision has been implemented in
Rakot Cityin an innovative scheme, wherein the plot reserved for commercial purpose
has been allocated for the development of vendors’ market in a prime location in the city.
The vendors occupy the market after 4.00 pm every day. The Rakot Municipal
Corporation has put in lights and provided toilet facilities. Thus, although the TPS
approach to planning offers possibility of allocating spaces for the natural markets of the
vendors, the tool is not fully utilised indicating a bias of the urban planners towards
formal sector.

2.4 Municipal Regulations

2.4.1 Licensing procedurein Ahmedabad

Ahmedabad Municipal Corporation (AMC) is the organisation responsible for licensing
under ss.376 and 337 of the BPMC Act, 1949. Within the AMC, responsibility is of the
Estate Department for of issuing licenses to vendors and hawkers.

The license procedure requires an application to be submitted to the Estate Department
with the required documents, including ration card, proof of address, or voter ID cards
etc. If the trade is related to food then a further license needs to be issued by the Health
Department of the AMC. According to the BPMC Act, the license should specify the
period, restrictions, conditions, date of renewal etc. and the licensee must produce the
license when the relevant authority requires it. After submitting the application the
authority is required to verify the premises and then grant the license (CPPR, 2008). The
terms of the license for vegetable vendors are set out in Box 1. The food item vendor has
to comply with the hygiene standards all-round the year and their license revoked if the
department does not find compliance of the standards during any of their quality checks.
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Box 1: Termsof Vegetable Vending Licenses

The terms of vegetable vending licenses:

1

2.

3.

© ©

10.

11.

12.

13.

14.

15.
16.

17.
18.

19.
20.

21.

Applicant can sell the articles in the entire zone/area/election ward except those
mentioned in the restricted area list

Applicant has to apply at the city civic centre along with the proof of address
(ration card) and identity (election card),

The area where the trader is intending to do his business has to clearly
mentioned in the application

Hawkers can sell their articles in the allowed area but cannot get still at any
particular place for more than 30 minutes.

All the hawkers of a particular area should stand at a single place in asingle row
only. Making more than one row is not allowed.

When the hawkers are standing at that time they have to be near the curb of the
road. The vehicle must be placed at |east 30 meters away from the bus stops and
the road corners and 50 feet away from the corners of the small streets.

The vehicle should be placed at least 50 meters away from the junction of the
main road.

Thelicenseeis alowed to sell the articlesfrom 7 am to 11 pm.

The hawkers have to use the 'lari' designed by the AMC in advance which
measures 1.5 m long, 1.0 m wide and 1.4m high.

The licensee should not get indulged in any act that causes any problem to the
citizen of the respective area and also he should not disturb the streets and the
footpaths by restricting the pathways.

The licensee cannot hawk in a No Hawking zone.

If the licensee has to pass from the no hawking zone than he has to cover the
goods on the “lorry” so that they cannot be seen by others.

He/ she should stay away at least by 30 meters from any municipa or private
market.

The licensee will not use any sirens, horns or bells to grab the attention of the
passer by.

Licensee will keep the 'lari' neat and clean

For the sale of drinks and edibles, the licensee aso has to follow the prevention
and food adulteration act 1954, and have to take separate license coming under
the act. If the licensee or the partners indulged in the selling activity is suffering
from any disease, they cannot go for the business unless completely cured.

The licensee cannot change the license in any condition.

The licensee has to keep the license with him during the working hours and has
to show it to the authorized person whenever asked for.

The license feeis not refundable

The licensee has to paste the license number and license card on the front of the
vehicle.

The licensee can select any three of the total election ward for hawking. If he/she wants
to hawk at two more places than he/ she has to pay 50 per cent extra fees to the AMC.
(Source: CCPR, 2008)




Licensing Requirements - Discussion
According to the BPMC Act, municipalities have to provide licenses for vending and
hawking, but in reality the authorities are reluctant to issue licenses, application forms are

complicated, and the criteria for acquiring license are onerous. SEWA stated that earlier
two types of licences were being issued, one pitch licence and another for hawking.
Issuance of pitch licence has stopped since 1980 and in the last some years issuance even
hawking licenses has stopped. The eligibility requirements for a vendors' license include
aration card, proof of address, or voter ID card, and can act as a hurdle to legalisation as
many of the vendors and hawkers live in slums without a recognised address. In Mumbai
there are 200,000 hawkers but only 14,000 have been granted licenses. Women hawkers
in the city are often subject to harassment by the Police and municipa authorities, and
few women vendors in the city possess licenses. SEWA also mentioned that the

2.5 Conclusion

It is evident that the street vendors have to operate within a harsh regulatory framework
in which the protection of their rightsis weak and the law brands vendors and hawkers as
a civic nuisance and encourages authorities to evict them. Vendors have to dea with
multiple authorities — the Municipal Corporation and its various departments, the Police,
the Planning Authorities, etc and this leads to their exploitation and extortion.

ss.231 and 384 of the BPMC Act 1949 are the sections most frequently used to evict and
prosecute street vendors, and the acts need to be amended in order to remove the anomaly
between alegal vendor and illegal obstruction. In fact, these arein ultra virus by virtue of
Article 39 (a) and (b): Article 14: Article 19 (1) (g) and Article 21 of the Constitution.
Similarly, the Union Government should amend s.283 of the Indian Penal Code 1860 to
make an exception, so that vendors and hawkers are not prosecuted for occupying a
public way. Regularisation would imply that hawkers would not be forced to bribe the
authorities in order to trade, and municipal authorities would also increase their revenues
through the fees collected from hawkers. There is considerable potential for improved
design of roads and pavements such that the street vendors can continue their trade
without inconveniencing other road users (Bhowmik, 2001).

In relation to urban planning, changes to the regulations are required so that master plans
and local area plans cater to the needs of space for street vending. Suitable spatial
planning 'norms' for reservation of space for street vendors in accordance with their
current population and projected growth need to be devised. State governments have been
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advised to ‘remove the restrictive provisions in the Municipal Acts to make street vendors
inclusive in the city plan / cityscape' (Bhowmik, 2003).

3.0 National Policy on Urban Street Vendors of India,
2004& 2009

3.1 NPUSV Palicy, 2004

The National Policy on Urban Street Vendors of India (NPUSV) was first drafted in
2004, with changes in 2006 and in 2009'°. The policy aims to reflect the spirit of the
Constitution on the rights of citizens to equal protection before the law. The central point
of the policy is that it recognises street vending as an integral and legitimate part of the
urban retail trade and distribution system (Bandyopadhyay, 2011). The 2009 policy aso
recognises the existence of natural markets, and has made recommendations with regards
to planning of the natural markets.

The centrepiece of the policy is the formation of the City /Town Vending Committees
(TVC) and if required ward level committees for large cities to supervise the planning,
organizing and regulating of street vending. TVCs include representatives of street
vendors with members from RWAs (Resident Welfare Associations), Market
Associations, Traders Associations, police and municipal and planning authorities. These
committees are required to allocate and manage space, monitor street vending and
address any grievances and complaints. The policy recommended that municipal
authorities provide a range of services for street vendors, such as water, electricity, solid
waste disposal, public toilets, and storage facilities (Bandyopadhyay, 2011).

The other important aspect of the policy was recognition that about 2 per cent to 2.5 per
cent of the city’s population is in vending activity and that any city planning should make
space provisions for the same number of vendors. It also suggested that the area norms
provided in the Delhi Master Plan could be taken for planning purposes. This policy had
gpecial emphasis on planning for the street vendors and stated to recognise the locational
dynamics of street market. It stated that the street vendors have a natural propensity to
locate in certain places. These places were then articulated as ‘natural markets’. The
policy emphasised that “No hawker/street vendor should be arbitrarily evicted in the
name of 'beautification' of the city space. The beautification and clean-up programmes
undertaken by the states or towns should actively involve street vendors in a positive way
as apart of the beautification programme.”

19 2011 version was due for publication as this report was being finalised.
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Box 2: Draft National Policy on Urban Street Vendors of I ndia, 2004

Vi)

vii)

viii)

Set up Town Vending Committees (TVC) / Ward vending committees with powers to set
up terms and conditions for hawking and to register vendors on payment of a monthly
registration fees and monthly maintenance charges.

The TVC should have at least 25 per cent to 40 per cent members who are hawkers’
representatives.

Mobile vending to be permitted in all areas even outside the designated vendors’
markets.

No vending zones should be identified through a participatory process and through the
involvement of the TVC and not just by the police or civic authority. It also stated that
locations should not be designated as ‘no-vending’ zones for frivolous reasons; the
public benefits of declaration of no-vending zone should clearly outweigh the potential
loss of livelihood and non-availability of goods and servicesthat it would involve.

With the growth of the city or town, new areas should be identified for the street vendors
with adequate provisions of services.

To refrain from forcibly evicting street vendors and denial of basic right to livelihood
and provide for their relocation and rehabilitation. It stated that:

a) Eviction should be avoided unless there is a clear and urgent public need to land in
question.

b) Where relocation is absolutely necessary, notice of minimum 30 days should be
served on the concerned vendors.

c) Affected vendord representatives involvement in planning and implementation of
rehabilitation project.

d) Affected vendors should be assisted in their efforts to improve their livelihoods
standards of living or at least to restore them, in rea termsto pre- evicted levels.

) Loss of assets should be avoided and compensated.

f) State machinery must take comprehensive measures to check and control the practice
of forced evictions.

The policy also recognised that there certain sections of the Indian Penal Code and the
Police Act are deterrents to the profession of vending and these are s.283 of the IPC and
s.34 of the police act. The policy recommended to amendment to these legidation, with a
rider that: “except in case of street vendors/ hawkers and service providers with certain
regulations”. The policy also recommended that the central government should amend
s.283 and s.431 of the IPC to include the rider mentioned above.

The policy aso laid emphasis on self-regulation of the markets by the vendors

themselves to maintain hygiene and quality control, cleanliness and scale of operation.

The policy addresses the need for spatial planning norms to be inclusive and calls for
demarcation of areas on the following basis:

Restricted free vending
Restricted vending
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No vending zones; taking into account the natural propensity of street vendors to
locate in certain places at certain times in response to the patterns of demand for
their goods and services.

The policy also sets no limits on the number of vendors allowed to trade, but suggests a
time- sharing model to allow maximum number of vendors to be accommodated. The
provisions of the 2004 policy are outlined in Box 2.

3.2Draft NPUSV Palicy, 2009

The draft National Policy on Urban Street Vendors, 2009, works towards promoting a
supportive environment for urban street vending while at the same time ensuring that
their vending activities do not lead to overcrowding and unsanitary conditions. The 2009
Policy aso includes providing access to credit, skills development and capacity building
for vendors. However, compared to the draft policy of 2004, the revised document makes
several significant omissions.

The 2004 draft proposed amending s.283 of the Indian Penal Code 1860and s.34 of the
Police Act which penalises anyone who obstructs the public line of navigation. These two
provisions create the contradiction between a legal ‘licensed” vendor and an ‘illegal’
obstruction which can result in eviction of even licensed vendors. The draft policy aso
recommends that central and the state governments amend ss.283 and 431 of the Indian
Penal Code 1860to include an exception for street vendors as follows: 'Except in case of
street vendors/hawkers and service providers with certain reasonable regulations'. This
is not included in the 2009 draft.

The 2009 draft policy also omits mention of the protection of vendors in city
‘beautification’ schemes. The 2004 policy states that no hawker/street vendor should be
arbitrarily evicted for ‘beautification” of city space. The beautification and clean-up
programmes undertaken by states or towns should actively involve street vendors as a
part of the beautification programme. The policy of 2004 stresses that where relocation is
absolutely necessary, a minimum of 30 days’ notice should be given to the vendors who
should be offered adequate rel ocation.

The 2009 draft also omits comment on the amount of space to be allocated for street
vending, which was mentioned in the 2004 policy, as mentioned above.

The 2009 policy, like the 2004 policy, ensures that the TV Cs should contain more than
40 per cent of members from the street vendors’ associations but does not address the fact
large numbers of street vendorsin India are not members of associations.
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The 2009 policy, is highly restrictive for the vendors. It has given away the concept of
natural markets. It is very much concerned with the space allocated and sounds very
deterministic in terms of time and space alocated to the vendors. It also emphasised
restriction such as permitting vending only during non-rush hours and gives examples
that the vendors markets could function once the regular markets close down such as
night bazaars from 7.30 pm to 10.30 pm. This policy therefore totally missed the point
that the vendors’ markets develop where there are people and public activities. This
policy was very much atown planners approach to vendorsin acity.

It is clear that in the process of amendment of the draft policy, some very important
recommendations on legal amendments and the conduct of evictions have been dropped.
Thus the policy remains only as a method to spatially regulate and institutionalize street
vending, and hence becomes a strategy to seize urban space from the urban poor. Thus
the 2009 draft is much weaker than the earlier 2004 version.

4.0 Court Cases

4.1 Early Court Cases

This section outlines the early court cases pursued by SEWA seeking to protect street
vendors' rights to trade.

4.1.1 Manek Chowk 1974

SEWA'’s protracted legal intervention in the struggle for vendor’s rights began in 1974,
when it filed a case in the High Court of Gujarat petitioning for trading spaces and
licenses for the vendors at Manek Chowk. The Manek Chowk case was argued on the
basis of Article 19 (1) (g) of the Constitution and concerned both the BPMC Act 1949
and the Bombay Police Act 1951.

SEWA first argued that under s.384 of the BPMC Act, AMC was authorized and hence
mandated to issue licenses for public spaces to be used for hawking, but that at the same
time vendors are denied licenses and are prosecuted under the s.231 of the Act, which
authorizes the removal of any article hawked, disposed or exposed for sae, without
notice. Since vending was considered illegal without licenses, AMC was using its power
to collect fines, and collected weekly fine of Rs.12.50 per hawker for six years.

The vendors were aso fined under the ss.102 and 117 of the Bombay Police Act 1951.
The vendors paid Rs.1-2 on adaily basis as bribes to the police, and if they refused to pay
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their names were recorded and they were issued summons for traffic offences under the
Act. SEWA sought to declare Manek Chowk as pedestrian zone, which in the order the
Supreme Court declined, but the court granted the request to issue licenses for the
vendors, who were granted space in Manek Chowk as they had been doing business there
for many generations.

The court order required AMC to accommodate 218 female vendors, members of SEWA,
on the roof terrace of the existing vegetable market, and if any more space were available
to accommodate 95 male associate members of SEWA who had been vending at the site
for more than five years. The order asked AMC to provide to 313 vending pitches on the
roof terrace measuring 4ftx4ft, or if the space were restricted, of 4ftx3.5ft. AMC was
responsible for providing water and lighting, a cover to protect vendors from sun and
rain, and a broad staircase to provide access to the terrace. AMC was aso required to
issue licenses for vendors and, until the space was available, interim orders restricted
AMC and the Commissioner of Police from evicting or fining vendors under the Bombay
Police Act 1951.

The SEWA members allotted space to vend on the roof wanted to vend on the road as
that would provide them better clientele. However, SEWA strategically agreed to the
order because if they had not agreed, they would have lost the case. While agreeing to
vending on the terrace, SEWA put a condition that if their members were not alowed to
sit on the road, no other vendor would be alowed by the AMC to occupy the road spaces
vacated by them.

The roof terrace facilities were never provided, but the order established a permanent
stalemate, and the vendors continue to sit on the public ways. Due to the Supreme Court
order they are the only vendors in the entire city with vending license and not hawker’s
license.

4.1.2 Manek Chowk, 1987-1990

Despite Supreme Court judgments harassment continued, and SEWA filed Special Civil
Application (SCA) 1265/87 in the name of a Manek Chowk vendor, and joined three
further applications to it, resulting in interim stay for all of them. Together the petition
covered 281 vendors in the Manek Chowk. SEWA submitted that despite the Supreme
Court decision, the harassment, illegal fines and physical abuse of the vendors continued.
The vendors usually borrowed money to purchase vegetables and had to pay money to
the local police, and if they refused they were issued with memos and followed by
charge-sheets.
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SEWA also submitted several other petitions for different areas where SEWA vendors
were organized, including: Manek Chowk and Danapith (2875/90); Girdharnagar
(1681/90); Shardaben Hospital (3166/92) and Meghaninagar and Vitthal Nagar.

By 1992, the initial case SCA 1265/87 had yet to be determined, but the High Court
granted an interim stay in SEWA’s favour. Even though the number of women vendors
listed in the cases were limited, the effects were felt in the entire area. Finaly in May,
1998, the Gujarat High Court consolidated the petitions and issued one judgment for all
of them. Most significant was the rule quashing al prosecutions and restraining future
prosecutions of the SEWA vegetable vendors by the Municipal and Police Authorities
under the Bombay Police Act 1951. Although only 212 women were officially listed in
addition to the 327 Manek Chowk vendors (a total of 539), the order was intended to
cover all SEWA vendors.

The Court acknowledged that the vendors faced double prosecution for the same alleged
offence of obstructing public streets, noting that they are fined separately by the Traffic
Police and the Municipal Corporation. The order required AMC to mark out vending
pitches of 4ftx6ft in Manek Chowk, Danapith, Girdharnagar, Shardaben Hospital,
Meghaninagar and Vitthalnagar. Vendors could only be prosecuted if they crossed the
marked pitches. Additionaly, only the Traffic Police were allowed to pendize the
violations and AMC was strictly forbidden to take fines or goods from the vendors.

AMC filed an appeal against the judgement - a Letter Patent Appeal No. 815/98 in
November, 1998, but after SEWA filed its rejoinder, the case remains pending. AMC
also mentioned in this appeal that if five or more offences were registered against the
vendors then the magistrate would investigate the matter.

4.2 Case History of the PIL, 2006 onwards

In spite of the orders passed by the Supreme Court, harassment of vendors continued. As
an initiative of the High Court, Specia Civil Application no. 13308 of 2004 was
registered, in suomoto™ cognizance of the non-observance of traffic safety rules like
wearing seatbelts, removing encroachments etc. On Sarkhej — Gandhinagar highway™.
However, this case took a different turn and the street vendors came under the purview of
the case on the premise of being called ‘encroachers’.

1 gyomoto is when the High Court itself takes the initiative and requires the relevant executive body to

explain to the High Court why any particular law was not being implemented

2 Thisis aperipheral road, beyond which developments have taken place in the last decade. Thisroad is

on the western periphery of the city, beyond which the city’s elites live and hence, they use this road
nearly daily.
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The order dated 9.5.2005 directed that ““All the encroachments which are on public
streets or which are on highways should be removed immediately. Due care should be
taken that the encroachments which are on the corners of the roads or near the traffic
junctions or traffic circles should be removed as soon possible so as to see that such area
of the road is made available for use of vehicular traffic and not for encroachers.”
SEWA held various meetings with the Police authorities and the Municipa Corporation
after the order to explain them that the street vendors earning their livelihood and survival
are not encroachers. In spite of these meetings 9,712 street vendors in various areas of the
city were evicted in 2005.

In view of the continuing problems, in 2005 SEWA Union filed Misc. Civil Application
for Contempt no. 2369 of 2004 before the High Court and a further Contempt petition
2005 in the Supreme Court. In spite of these petitions, the problems continued, and in
August 2006, vendors in the Hatkeshwar area were evicted by AMC officers. Similar
evictions occurred in other areas such as Manek Chowk, Girdharnagar, Jamalpur, and
Mansi Complex. Remember that the vendors in Manek Chowk area had obtained a
restraining order from the Gujarat High Court in 1992.

Thus in September 2006, SEWA filed a Public Interest Litigation (PIL) in the High Court
of Gujarat on behalf of its members, seeking to stop the violation of their rights. The
PIL’s main objectives were:

(i) To declares. 231 and 384 of the BPMC Act ultravires, by virtue of Article 39 (a)
and (b): Article 14: Article 19 (1) (g) and Article 21 of the Constitution, and

(i) That under s.231 AMC be directed to implement the Draft Nationa Policy on
Urban Street Vendors, 2004. The plea of the petitionersisgivenin Box 3
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Box 3: Plea of the Petitioners

i)

vii)
viii)

Xi)

xii)

Set up Town Vending Committees / Ward vending committees with
powers to set up terms and conditions for hawking and to register vendors
on payment of a monthly registration fees and monthly maintenance
charges.

To refrain from forcibly evicting street vendors and denial of basic right to
livelihood and provide for their relocation and rehabilitation ensuring that-
Eviction should be avoided unless there is a clear and urgent public need to
land in question.

Where relocation is absolutely necessary, notice of minimum 30 days
should be served on the concerned vendors.

Affected vendors representatives involvement in planning and
implementation of rehabilitation project.

Affected vendors should be assisted in their efforts to improve their
livelihoods standards of living or at least to restore them, in real terms to
pre- evicted levels.

L oss of assets should be avoided and compensated.

That areas prescribed in the SEWA report on natural markets be declared
natural markets and street vendors be allowed to carry on their vocation
any restrictions on payment of stipulated registration fees and charges.

That the declaration of natura markets and space for street vendors in
natural and other markets as laid down in the Nation policy for Street
vendors, 2004, be provided for in the town Planning Schemes or any
similar scheme governing the areas under the jurisdiction of the AMC.
Pending inclusion of provisions for space for street vendors in the TPS or
any similar scheme by the AMC, The AMC be retrained from prosecuting
or evicting the vendors from the place they carry on their vocation and earn
their livelihood.

Pending constitution of Town Vending Committees in accordance with the
National Policy 2004. The responsibility and powers to take any corrective
action as regards street vendors be assigned to the market committees of
the street vendors or their representatives.

That INNURM of Urban development, Government of India, be directed to

make provisions for street vendors in the Development Plan for
Ahmedabad




The case was filed against:

a)  State of Gujarat, under the obligation to implement the draft National Policy on
Urban Street Vendors, 2004 by formulating a state policy.

b) AMC, under the obligation to exercise its powers under the BPMC Act, 1949,
and to refrain from violating fundamental rights of the vendors by evicting
them, seizing their goods or prosecuting them.

c) AUDA (Ahmedabad Urban Development Authority) under the obligation to
make provisions for street vendors in view of the national policy and obligation
to provide adequate space for markets under the GTPUD Act, 1976.

d) Commissioner of Police against violation of the fundamental rights of
members of SEWA and other street vendors by evicting them, and depriving
them of their livelihood.

e) JINNURM (Jawaharlad Nehru National Urban Renewa Mission) against
eviction of street vendors without provision of alternative space.

The petition went through many twists and turns over four year period. Appendix 5 gives
achronological account of the various orders of the Gujarat High Court and Affidavits
filed by SEWA and AMC in response to the orders. The courts are empowered to issue
interim orders requesting either the petitioner or the respondent to provide additional
information for the case.

SEWA's petition was first reviewed in 2006, when the petition relating to ss.231 and 384
of the BPMC Act was declared outside the jurisdiction of the High Court. SEWA then
submitted PIL with a plea to implement the draft National Policy on Urban Street
Vendors, 2004,(NPUSV).Subsequent orders in 2006 requested AMC to provide its
scheme on street vendors. In response to that, the AMC then showed the scheme framed
in 1998 as the one, wherein there was provision for nine relocation sites, for the street
vendors.

SEWA then filed a petition to say that harassment continued and that the draft NPUSV,
2004, replaced the 1988 provisions, and that a new Scheme should be prepared based on
the new policy. The High Court directed that the two parties meet to try and resolve the
grievance, and that street vendors should not be evicted in the meantime. In 2007 AMC
filed an affidavit to the effect that the existing Scheme was sufficient.

By 2008 the High Court intervened on the basis that no Scheme had been finalised and
gave AMC three months to finalise the scheme based on consultations with SEWA.
When the deadline was not met, SEWA prepared a Scheme and gave it to the AMC,
although AMC argued that several of the relocation plots identified were unsuitable. At
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the hearing in early 2009 SEWA filed an affidavit to argue that a draft Scheme had not
been submitted and vendors were still being harassed. The High Court then gave AMC
until March 2010 to prepare adraft Scheme.

In May 2009 SEWA filed an affidavit to the effect that vendors were being evicted for
the Bus Rapid Transit Scheme (BRTS) with no alternative provision. Over the next few
months, various submissions were made relating to the production of the draft Scheme.
In February, AMC submitted a consultant's™ report, but the High Court ruled that this did
not constitute a Scheme, and a Commissioner appeared before the court to requesting a
further week to produce the draft Scheme.

A draft Scheme was finally presented to the High Court on 2 March 2010, allocating
three categories of vending zones: green where vending is allowed; amber where vending
may be allowed under certain restrictions, and red where vending is not alowed. The
court accepted the submission. SEWA filed an affidavit noting flaws in the consultant's
report, specifically that it had overlooked the concept of natural markets, SEWA had
identified 174 natural markets in Ahmedabad. The High Court ordered appropriate
maodifications to the Scheme to be negotiated between SEWA and AMC.

In April 2010 SEWA formally requested modifications to the draft Scheme, on the basis
that the draft NPUSV, 2004, had not been adequately considered and that natural markets
should be regularised. The AMC accepted some of the suggestions, and modified the
draft Scheme accordingly, but gave wide powers to the proposed Town Vending
Committee (TVC) concerning natural markets. The Gujarat Government filed an
affidavit giving permission for the TV C to be set up, as the AMC was trying to delay the
court proceedings hiding behind a technical point that the state government had to
approve al the legislation concerning the city and that the AMC could not do so on its
own. SEWA made a fina submission that if the draft Scheme were implemented
unchanged then 129 out of the 174 natural markets identified would be adversely
affected.

A final judgement was issued in August 2010, nearly four years after the initial petition
was heard, to the effect that the Scheme could be finalised, taking into account further
amendments, and after proper provision was made for rehabilitation (relocation), and if
due notice were given, evictions could proceed.

Discussion of the PIL Approach

¥ CEPT University was appointed as a consultant by the AMC.
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The way the PIL has unfolded suggests that using existing legislation to establish the
legitimacy of street vending is fraught with difficulty. The first plea of SEWA, that the
restriction of street vending in public places through thess. 231 and 384 of the BPMC Act
is indeed ultravires of the Constitution and the Fundamental 'right to life' in Article 21,
and 'right to trade’ in Article 39. However, the Gujarat High Court stated that it was not
within its jurisdiction to hear this matter. It is not understood why such a position was
taken. As a result, SEWA proceeded with the PIL that the NPUSV, 2004, should be
implemented.

The narrow base of the pleato get the national policy implemented has led to the framing
of a Scheme that is very biased against vendors, and violates both Article 21 and Article
39 of the Constitution. SEWA, as petitioners, now have two options left; (i) to go to the
Gujarat High Court and apply to a Revision Bench and (ii) to go to the Supreme Court
and challenge the scheme on the basis of violation of the Article 21 and Article 39 of the
Constitution. As of August 2011, SEWA had not yet taken aview onit.

The moot point however is this: is the 'right to livelihood', defined in the case of Olga
Tellis and Others vs. Bombay Municipal Corporation and Others, 1985, only a legal
issue or an issue of policy? Would legal processes entangle the issue further? Should the
courts decide or should the Executive decide about protecting the rights of the poor. To
our understanding, the rights of the poor cannot be defended only through legal
instruments, there has to be a political understanding and favourable political economies
and local state for that to happen.

5.0 Ahmedabad Street Vendors’ Scheme, 2010

As discussed in Section 4, the scheme was framed by AMC under the High Court order
of 16/3/2009, under the SCA™ petitionno: 18058/06 filed by SEWA against the Gujarat
State Government, Ahmedabad Municipal Corporation and others, in order to implement
the NPUSV in Ahmedabad, to make provisions and adequate space for vendors, and to
restrict the authorities from violating the fundamental rights of the vendors by evicting
them and prosecuting them.

The Ahmedabad Street Vendors Scheme, 2010, that emerged from the PIL process, lays
out: the functions and composition of the Ahmedabad Town Vending Committee (TVC);
eligibility and conditions for vending in the city; the licensing fee structure, and vendor
identity cards.

1SCA - Specia Civil Action
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The scheme states that the major functions of the TV C should be to provide amenities to
the vendors in vending zones; formulate rules and regulations to register vendors, carry
out regular surveys and decide on the number of registered vendors to be permitted in the
vending zones; decide the fee structure for the vendors; fix the dates, time and days of
functioning of the vending zones; keep a quality check on the goods sold; provide for
skill enhancement of the vendors, provide them with credit schemes and insurance and
also reserve plots in old and new Town Planning schemes for vending activities. The
scheme aso states that the TV C should be monitored by a monitoring committee, eg: the
Standing Committee formulated under the BPMC Act. The Scheme aso outlines the
types of vending zones and various parameters to define the vending zones including the
timings of operation.

Vending zones. Three vending zones described are as follows:

1. Green vending zone: Vending is permitted in residential areas on roads less than 15
meters wide from 7am to 9am on all days.

2. Amber vending zone: Vending is permitted in commercial zones on roads more than 15
meters wide from 6am to 9am and 6pm to 9pm on al days; in institutional zones there
would be restrictions on the products sold with timings from 7am to 7pm; in heritage
zones vending is permitted 200 meters away from heritage sites on all days.

3. Red Zone: No vending is permitted on roads more than 30 meters wide, on roads with
heavy traffic, or within 200 meters radius ofa heritage zone or in major commercial
Zones.

By confining vending within these zones, the policy overlooks the important features of
alocation and demarcation of natural markets. According to the case presented by
SEWA, if the scheme is implemented then, as mentioned earlier, 129 markets of 174
natural markets in Ahmedabad, mapped by SEWA would be adversely affected and thus
would be depriving livelihoods of 38,908 vendors and their families. Vending zones
should be created in close proximity to already existing natural markets, which is not the
case here.

Eligibility: The eligibility criteria for a vending license include the following: the
applicant has to be above 18 years of age and should either have Identity Card, Voting
Card, or BPL card. The license will be permitted for a maximum of 3 years, but there is
no mention of renewal so after 3 years the vendor's legal status is uncertain. The Scheme
also requires that the applicant be residing in the city 10 years before 31/12/2009, which
excludes more recent arrivals.

The scheme stipulates that only those for whom street vending is the only source of
livelihood are eligible for a license. However, vending is a time based activity, for
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example vegetable vending markets normally operate in the early morning and evenings.
With low income levels from vending, many vendors rely on other activities for
additional income.

The scheme tries to institutionalize some street vendors through legalisation, zoning, and
registration while excluding the rest (ie those who have come to the city after 31/12/1999
and those with a secondary occupation) as illegal. The Scheme also designates large areas
of the city as illegal for vending. The Scheme does not determine the procedures for
evictions and resettlement, particularly in the case of mgor infrastructure projects such as
the Kankaria Lake development, the BRTS and Sabramati Riverfront, all of which have
affected vendors.

The biggest flaw of this scheme is that it overlooks the concept of natural markets.
Natural markets are those places where the vendors tend to naturally flock together as
there is available clientele. These are largely public places, religious places, transport
terminals and major road junctions. If the markets are alowed to be developed where
there are no people, they do not serve either the vendors or their clientele.

6.0 Conclusions& Recommendations

India has a powerful and widely respected legal system, in which the role of the judiciary
in setting legal precedent is significant. The focus of those campaigning to support street
vendors has been on reform of the existing legal system, rather than on seeking new or
intermediate forms of legitimacy as has been explored in other countries studied in the
research. It is clear that the legal environment in which street vendors operate is complex
with conflicting policy and regulations at national and state level, and contradictory
powers held by urban local bodies and the Police.

Conflict between constitutional and other legal rights :India has a well-articulated
systems of rights set out in the Constitution (2011 amendments),but in the judgement
case of Olga Tdlis and Others vs. Bombay Municipal Corporation and
Others1985,Fundamental Rights were given less weight than powers under other
legislation. This suggests that in practice constitutional rights may be less precise and
therefore carry less weight than other more restrictive legal provisions.

In the case of Olga Téellis, the judge concluded that the Fundamental Right - the 'right to
life'in Article 21 of the Constitution - included a 'right to livelihood' as 'that which makes
it possible to live....must be deemed to be an integral component of the right to life
(Appendix 2). Nevertheless, the judgement argued that, under s.61 of the Bombay
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Municipal Corporation Act, there is obligation to remove obstructions on public streets
and that hutments on pavements form a 'serious impediment' on streets. The judgement
concluded that, '‘Having considered those contentions, we are of the opinion that the
Commissioner was justified in directing the removal of the encroachments committed by
the petitioners on pavements, footpaths or accessory roads. The Olga Tellis case has
been used as a precedent in other court cases to evict pavement dwellers, including the
street vendors carrying out their business on the pavements.

National policy: The National Urban Sreet Vendors Policy (NUSVP) is perhaps a rare
example of anational policy on the informal sector, and demonstrates the extent to which
coalitions of the urban poor have been able to influence national agendas. The 2004 draft
represents good practice, identifying practical proposas for legal change that would
remove some of the anomaliesin the system. The 2009 revisions have rolled back from
some of the more influential provisions of the earlier draft. In particular the lack of
recognition of the importance of natural markets (places where a confluence of
pedestrian and vehicle movement provides an excellent location to trade) is a major
omission. There are now efforts to roll-back this restrictive policy and a model bill, in
tune with the 2004 NUSVP is being framed.

Common grounds of eviction: The legislation has a number of provisions which permit
the eviction of street vendors. Two sections of the Bombay Provincial Municipal
Corporation Act, 1949, are commonly used: s.231 which provides for the removal of
permanent or temporary structures in streets, and s.384 which stipulates the need for a
license for hawking in a public place. These sections are contradictory as vendors with a
legal license may still be evicted under s.231. The recommendation in the NUSVP to
remove this contradiction has not been pursued.

Public interest litigation: PIL has gained ground in India since a series of cases during
the 1980s in which third party evidence was accepted in court, and is now widely used by
middle class activists seeking legal redress. It is less accessible to the urban poor unless
represented by an informed organisation such as SEWA. As aresult of PIL cases, the
courts are increasingly determining urban policy. However, there can be significant
delays in a case being determined, sometimes many years, and the outcome depends on
the experience and opinion of the judge, which brings in some arbitrariness in the order.
SEWA's experience with the 2006 petition that the NPUSV should be implemented in
Ahmedabad is revealing. The process was time-consuming and convoluted, and the
resultant street vendor Scheme is likely to be much more restrictive than what the
national policy intended. Their extensive attempts to negotiate with the AMC have been
largely unsuccessful. A more open policy process would obviate the necessity of using
the courts to determine urban planning and management issues.
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Ahmedabad Street Vendors Scheme: In recent years, Gujarat State and AMC have
followed a number of maor infrastructure-led development projects which have had
limited focus on poverty-reduction. The Ahmedabad Street Vendors Scheme creates no-
vending areas in large parts of the city that were previously unrestricted or not tightly
policed. The Scheme thus appears to support the infrastructure development agenda
rather than recognise the importance of livelihoods of the urban poor, both to poverty
reduction and local economic development. A fundamental changein attitude is required.

Recommendations

1. Amendments are urgently needed to sections of legislation that make it an offence
to sell or hawk goods in a street, or obstruct a public way, to explore their
combined impact on street vendors and make appropriate exceptions. The relevant
sections include:

ss.231 and 384 of the Bombay Provincial Municipal Corporation Act, 1949
s. 283 of the Indian Penal Code, 1860

ss. 67 and 102 of the Bombay Police Act, 1951, and

s.201 of the Motor Vehicle Act, 1988

2. Town planning regulations are defined under the Gujarat Town Planning and
Urban Development Act, 1978, and has the powers to alocate sites for street
vending but at present does not. One of the problems with current planning
legislation is that the site allocation process is mostly for land off the main roads
where the vending activity may not be viable. So while the Act imposts a duty to
allocate space for public amenities, designation of street for anything other than
vehicle use is not envisaged. A legal view is required to see whether an amendment
to the Act would be required to allow dual use of streets to be designated.

3. In the context of planning, there is a need that the urban planners and urban
designers, dealing with public spaces, become proactive to try innovative solutions
to multiple demands on public spaces. There is lack of such an engagement of
professional today.

4. The establishment of TVCsisrelatively new, and it is not clear whether thereis an
appeal procedure against decisions made by the TV Cs (eg: the designation of areas
as No-Vending Zones). The establishment of an independent appeals board may
remove the need for those aggrieved to go through the courts, thus speeding appeals
time.



A crucia problem with the existing regulatory system for managing street vending
is that there is limited recognition in the legislation and policy of the potential
collective management of urban space. The legislation puts the onus on individuals
to obtain a license and vend in an approved location. This system is difficult to
police and manage because of the numbers of individuals involved. Instead it
would be better to alocate management responsibility to a collective of street
vendors, particularly in busy areas with large concentrations of vendors. While the
NPUSV recognises the potentia of collective arrangements by street vendors (Para
4.7) thisis only to 'redress any harmful effects' of street vending.

NASVI should work with a research organisation to develop an Observatory of
Laws and Regulations affecting street vendors in different states of India, and
information on how street vendors associations are negotiating their rights.

SEWA and other organisations advocating for the rights of street vendors should
research how the new UID card (unique identity card) can help street vendors, for
example in collective management.

Above all, there should be multi-pronged approach to get street vendors their right
in the cities. A legal approach alone may not deliver the results, as the PIL case of
Ahmedabad suggests.
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Appendix 1. Constitution of India - Summary of Key
provisions

Fundamental Principles

Article 14 — Equality before law: "The State shall not deny to any person equality before the
law or the equal protection of the laws within the territory of India’ (p. 8)

Article 19 (1) (g) — Protection of certain rights regarding freedom to practice any
profession, or to carry on any occupation, trade or business: This article is with additional
clarification that this sub-clause shall not affect the 'operation of any existing law in so far as
it imposes, or prevent the State from making any law imposing, in the interest of the general
public, reasonable restrictions on the exercise of the right conferred by the said sub-clause,
and, in particular, nothing in the said sub-clause shall affect the operation of any existing law
in so far as it relates to, or prevent the Sate from making any law relating to, - (i) the
professional or technical qualifications necessary for practising any profession or carrying
on any occupation, trade or business or (ii) the carrying on by the Sate, or by a corporation
owned or controlled by the Sate, of any trade ...." (Pertaining to taking certain activities under
the public sector undertakings) (p. 9)

Article 21 — Protection of life and personal liberty: 'No person shall be deprived of his life
or personal liberty except according to procedure established by law." (pp. 9).

This article’s interpretation has been expanded to include right to shelter and livelihood.
Appendix 2 gives extracts from the Supreme Court judgement which does so. However, this
judgement then uses the latter part of the article, 'except according to procedure established
by law' to support the plea of the Municipal Corporation of Bombay, the respondent, that it
was removing the pavement dwellers, using due procedure established by law, to implement
the provisions of the Municipal Act that governed it.

Article 32 — Remedies for enforcement of rights conferred by this Part :'(i) The right to
move the Supreme Court by appropriate proceedings for the enforcement of the rights
conferred by this Part is guaranteed. (2) The Supreme Court shall have power to issue
directions or orders or writs, including writs in the nature of habeas corpus, mandamus,
prohibition, quo warranto and certiorari, which ever may be appropriate, for the enforcement
of any of the rights conferred by this Part.' (pp.14-15).

This provision has been the basis for filing Public Interest Litigation (PIL) and Writ Petitions
to the Supreme Court in matters of public interest or non-implementation of the existing
legislation. Chief Justice PN Bhagwati and then Chief Justice Krishna lyer, expanded the
definition of locus standi®® to include everyone who has concern of the affected population,
including both those directly affected by the process or event, and those who have larger
public interests in mind. PILs are thus a very potent tool to raise public policy debates and
force the respective levels of government to implement the existing legislation.

Article 39 - Certain principles of policy to be followed by the State. The State shall, in
particular, direct its policy towards securing:
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(a) that the citizens, men and women equally, have the right to an adegquate means of
livelihood;

(b) that the ownership and control of the material resources of the community are so
distributed as best to subserve the common good,

(c) that the operation of the economic system does not result in the concentration of
wealth and means of production to the common detriment....

Directive Principles of State Policy

The Directive Principles of the State Policy are also important in laying down the policies as well
as influencing judgements of the High Courts and Supreme Courts. The important provisions for
this study are:

Article 37 — Application of the principles contained in this Part: 'The provisions contained
in this Part shall not be enforceable by any Court, but the principles therein laid down are
nevertheless fundamental in the governance of the country and it shall be the duty of the Sate
to apply these principlesin making laws." (pp. 17)

Article 38 — State to secure a social order for the promaotion of welfare of the people: (1)
The Sate shall strive to promote the welfare of the people by securing and protecting as
effectively as it may a social order in which justice, social, economic and political, shall
inform all the institutions of the national life. (2) The Sate shall, in particular, strive to
minimise the inequalities in income, and endeavour to eliminate inequalities in status,
facilities and opportunities, not only amongst the individuals but also amongst groups of
people residing in different areas or engaged in different vocations.' (pp. 17)

Article 39 — Certain principles of policy to be followed by the State: 'The Sate shall, in
particular, direct its policy towards securing — (a) that the citizens, men and women equally,
have the right to an adequate means of livelihood; (b) that the ownership and control of the
material resources of the community are so distributed as best to subserve the common good;
(c) that the operation of economic system does not result in concentration of wealth and
means of production to the common detriment;’ (pp. 17).

Article 41 — Right to work, to education and to public assistance in certain cases: 'The Sate
shall, within the limits of its economic capacity and devel opment, make effective provision for
securing the right to work, to education and to public assistance in cases of unemployment,
old age, sickness and disablement, ..." (pp. 18)

The High Courtsin the States

Article 226 — Power of High Courtsto issue certain writs:'(1) Notwithstanding anything in
article 32 every High Court shall have power, throughout the territories in relation to which
it exercises jurisdiction, to issue to any person or authority, including appropriate cases, any
Government, within those territories directions, orders or writs, including writs in the nature
of habeas corpus, mandamus, prohibition, quo warranto and certiorari, or any of them, for
enforcement of any of the rights conferred by Part 111 for any other purposes.’. (pp. 79).
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Both, the Supreme Court and the High Courts have been allowing PILs with the expanded
definition of locus standi. In the last decade or so, both these Courts have also taken onus
upon themselves to file writs 'in public interest suomoto' that is on their own initiative, based
on news reports available.

Appendix 2: Judgement of Olga Trellisand Othersvs. Bombay
Municipal Corporation and Others 1985

Judgement in the Supreme Court of India by the bench of Chief Justice Y.VS.
Chandrachud, S. Murtaza Fazal Ali, VS.D. Tulzapurkar, O. Chinnaappa Reddy and A.
Varadargjan JJ.in Olga Tellis and Others vs. Bombay Municipa Corporation and Others,
and Vayyapur iKuppusami& Others Vs. State of Maharashtra & Others (Dutta et al
2000).

The gist of the case is that in 1981, the State of Maharashtra and the Bombay Municipal
Council decided to evict al pavement and slum dwellers from the city of Bombay. The
residents claimed such action would violate the right to life, since a home in the city
allowed them to attain a livelihood and demanded that adequate resettlement be provided
if the evictions proceeded. The Court declined to provide the remedies requested by the
applicants but found that the right to a hearing had been violated at the time of the
planned eviction.

The Court held that the right to life, in Article 21 of the Constitution, encompassed means
of livelihood since, 'if there is an obligation upon the State to secure to citizens an
adeguate means of livelihood and the right to work, it would be sheer pedantry to exclude
the right to livelihood from the content of the right to live. However, the right to a
livelihood was not absolute and deprivation of the right to livelihood could occur if there
was ajust and fair procedure undertaken according to law. The government's action must
be reasonable and any person affected must be afforded an opportunity of being heard as
to why the action should not be taken.

In the present case, the Court found that the residents had been rendered the opportunity
of being heard by virtue of the Supreme Court proceedings. While the residents were
clearly not intending to trespass, they found it was reasonable for the government to evict
those living on public pavements, footpaths and public roads. The evictions were to be
delayed until one month after the monsoon season (31 October 1985). The Court
declined to hold that evicted dwellers had a right to an aternative site but instead made
orders that:

(1) sites should be provided to residents presented with census cards in 1976;
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(i) slums in existence for 20 years or more were not to be removed unless land was
required for public purposes and, in that case, alternative sites must be provided;

(iii) high priority should be given to resettlement.*®
Extracts from the judgement are given below.

'‘As we have stated while summing up the petitioners’ case, the main plank of their
argument is that the right to life which is guaranteed by Art. 21 includes the right to
livelihood and since, they will be deprived of their livelihood if they are evicted from their
slum and pavement dwelling, their eviction is tantamount to deprivation of their life and
hence is unconstitutional. For the purposes of argument, we will assume the factual
correctness of the premise that if the petitioners are evicted from their dwelling, they will
be deprived of their livelihood. Upon that assumption, the question we have to consider is
whether the right to life includes the right to livelihood. We see only one answer to that
question, namely that it does*’. The sweep of the right to life conferred by Art. 21 iswide
and far-reaching. It does not mean merely that life cannot be extinguished or taken away
as, for example, by the imposition and execution of the death sentence, except according
to procedure established by law. That is but one aspect of the right to life, an equally
important facet of that right is the right to livelihood because, no person can live without
the means of livelihood. If the right to livelihood is not related as a part of the
constitutional right to life, the easiest way of depriving a person of hisright to life would
be to deprive him of his means of livelihood to the point of abrogation. Such deprivation
would not only denude the life of its effective content and meaningfulness but it would
make life impossible to live. And yet, such deprivation would not have to be in
accordance with the procedure established by law, if the right to livelihood is not
regarded as a part of the right to life. That, which alone makes it possible to live, leave
aside what makes life liveable, must be deemed to be an integral component of the right
to life. Deprive a person of hisright to livelihood and you shall have deprived him of his
life." (pp. 427).

The judgement then goes on to justify the rural-urban migration of the poor, stating the
reason for migration is seeking livelihoods.

The judgement says that there is a deep connection between life and means of livelihood.
"They have to eat to live: Only a handful can afford the luxury of living to eat..." (pp. 428).
The judgement also states that right to work is the most precious liberty, quoting from an
earlier judgement by Douglas J. In Baksey (1954) 347 M.D. 442 (pp. 428).

The bench takes the view that while the Article 21 grants right to life and livelihood,
there is also a provision that these can be deprived according to procedure established by
law. The law which alows the deprivation of the right conferred by Art. 21 is the

®http://www.escr-net.org/caselaw/caselaw_show.htm?doc_id=401006, accessed on March 2011
" Bold by the authors
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Bombay Municipal Corporation Act, 1988, and the relevant provisions of these are
Sections 312(1), 313(1) and 314.

‘These provisions which are clear and specific, empower the Municipal Commissioner to
cause to be removed encroachments on foot paths or pavement over which the public
have a right of passage or access. It is undeniable that, in these casse wherever
constructions have been put up on the pavements, the public have a right of passage or
access over those pavements. The argument of the petitioners is that the procedure
prescribed by S 314 for the removal of encroachments from pavement is arbitrary and
unreasonable since, not only does it provide for the giving of notice before the removal of
an encroachment but, it provides expressly that the Municipal Commissioner may cause
the encroachment to be removed “without notice™". (pp. 429).

‘Just as a mala fide act has no existence on the eye of law, even so, unreasonableness
vitiates law and procedure alike. It is therefore essential that the procedure prescribed by
law for depriving a person of his fundamental right, in this case the right to life, must
conformto the norms of justice and fair play." (pp. 429)

The bench then adjudicated: 'Having given our anxious and solicitous consideration to
this question, we are of the opinion that the procedure prescribed by Sec. 314 of the
Bombay Municipal Corporation Act for removal of encroachments on the footpaths or
pavements over which the public has the right of passage or access, cannot be regarded
as unreasonable, unfair or unjust'. (pp. 429-30).

'In the first place, footpaths or pavements are public properties which are intended to
serve the convenience of the general public. They are not laid for private use and indeed,
their use for a private purpose frustrates the very object for which they are carved out
from portions of public streets. The main reason for laying out pavements is to ensure
that the pedestrians are able to go about their daily affairs with a reasonable measure of
safety and security. That facility, which has matured into a right of the pedestrians,
cannot be set at naught by allowing encroachments to be made on the pavements. There
is no substance in the argument advanced on behalf of the petitioners that the claim of
the pavement dwellers to put up constructions on pavements and that of the pedestrians
to make use of the pavements for passing and repassing, are competing claims and that,
the former should 'be preferred to the latter. No one has the right to make use of a public
property for a private purpose without the requisite authorisation and, therefore, it is
erroneous to contend that the pavement dwellers have the right to encroach upon
pavements by constructing dwellings thereon. Public streets, of which pavements form a
part, are primarily dedicated for the purpose of passage and, even the pedestrians have
but the limited right of using pavements for the purpose of passing and repassing. So long
as a person does not transgress the limited purpose for which pavements are made, his
use thereof is legitimate and lawful. But, if a person puts any public property to a use for
which it is not intended and is not authorised so to use it, he becomes a trespasser".(pp.
430).
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The judgment therefore pronounced pavement dwellers astrespassers.

"The common example which is cited in some of the English cases (see, for example,
Hirfcman v. Maisey, [1900] 1 Q.B. 752, is that if a person, while using a highway for
passage, sits down for a time to rest himself by the side of the road, he does not commit a
trespass. But, if a person puts up a dwelling on the pavement, whatever may be the
economic compulsions behind such an act, his user of the pavement would become
unauthorised'. (pp. 430)

Thejudgment used a very old case law dating from 1900 to justify the order.

'Section 61 of the Bombay Municipal Corporation Act lays down the obligatory duties of
the Corporation, under clause (d) of which, it isits duty to take measures for abatement
of all nuisances. The existence of dwellings on the pavements is unquestionably a source
of nuisance to the public, at least for the reason that they are denied the use of pavements
for passing and repassing. They are compelled, by reason of the occupation of pavements
by dwellers, to use highways and public streets as passages. The affidavit filed on behalf
of the Corporation shows that the fall-out of -pedestrians in large numbers on highways
and streets constitutes a grave traffic hazard. Surely, pedestrians deserve consideration
in the matter of their physical safety, which cannot be sacrificed in order to
accommodate persons who use public properties for a private purpose, unauthorizedly.
Under clause (c) of C section 61 of the B.M.C. Act, the Corporation is under an
obligation to remove obstructions upon public streets another public places. The counter-
affidavit of the Corporation shows that the existence of hutments on pavements is a
serious impediment in repairing the roads, pavements, drains and streets. Section 63(k),
which is discretionary, empowers the Corporation to take measures to promote public
safety, health or convenience not specifically provided otherwise.'(pp. 430)

Pavement dwellers were also considered as nuisance, public hazard and
encroachers.

'Anyone who cares to have even a fleeting glance at the pavement or slum dwellings will
see that they are the very hell on earth. But, though this is so, the contention of the
Corporation that no notice need be given because, there can be no effective answer to it,
betrays a misunderstanding of the rule of hearing, which is an important element of the
principles of natural justice'.(pp. 431).

"The jurisprudence requiring hearing to be given to those who have encroached on
pavements and other public properties evoked a sharp response from the respondents
counsel. “Hearing to be given to trespassers who have encroached on public properties?
To persons who commit crimes?”, they seemed to ask in wonderment. There is no doubt
that the petitioners are using pavements and other public properties for an unauthorised
purpose. But, their intention or object in doing so is not to "commit an offence or
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intimidate, insult or annoy any person”, which is the gist of the offence of Criminal
trespass under section 441 of the Penal Code. They manage to find a habitat in places
which are mostly filthy or marshy, out of sheer helplessness. It is not asif they have a free
choice to exercise as to whether to commit an encroachment and if so, where. The
encroachments committed by these persons are involuntary acts in the sense that those
acts are compelled by inevitable circumstances and are not guided by choice. Trespassis
a tort. But, even the law of Torts requires that though a trespasser may be evicted
forcibly, the force used must be no greater than what is reasonable and appropriate to
the occasion and, what is even more important, “the trespasser should be asked and given
a reasonable opportunity to depart before force is used to expel him”".(pp. 431-32).

‘The charge made by the State Government in its affidavit that slum and pavement
dwellers exhibit especial criminal tendencies is unfounded'. (pp. 432)

“The charge of the State Government, besides being contrary to these scientific findings,
is born of prejudice against the poor and the destitute. Affluent people living in sky-
scrapers also commit crimes varying from living on the gains of prostitution and
defrauding the public treasury to smuggling. But, they get away. The pavement dwellers,
when caught, defend themselves by asking, "who does not commit crimes in this
city?”(pp. 432)

The judgement was. 'Having considered those contentions, we are of the opinion that the
Commissioner was justified in directing the removal of the encroachments committed by
the petitioners on pavements, footpaths or accessory roads'. (pp. 432)

Thus, the judgement supported the Municipal Corporation’s plea of allowing to
displace the pavement dwellers.

Appendix 3: Bombay Provincial Municipal Corporation Act,
1949

S. 209. Power to acquire premisesfor improvement of public streets.

(1) The Commissioner may, subject to the provisions of sections 77, 78 and 79-

(a) acquire any land required for the purpose of opening, widening, extending, diverting or
otherwise improving any public street, bridge or sub-way or of making any new public
street, bridge or sub-way and the buildings, if any, standing upon such land;

(b) acquire in addition to the said land and the buildings, if any, standing thereupon, all
such land with the buildings, if any, standing thereupon, as it shall seem expedient for the
Corporation to acquire outside of the regular line, or of the intended regular line, of such
street;

(c) Lease, sall or otherwise dispose of any land or building purchased under clause (b).
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Section 226.Prohibition of projectionsupon streets, etc.

(1) Except as provided in Section 227, no person shall erect, set up, add to, or place against or in
front of any premises any structure or fixture, which will-

(a) Overhang, jut or project into, or in any way encroach upon, obstruct in any way the safe
or convenient passage of the public along, any street, or

(b) Jut or project or encroach upon any drain or open channel in any street, so as in any
way to interfere with the use or proper working of such drain or channel or to impede the
inspection or cleansing thereof.

(2) The Commissioner may, by written notice, require the owner or occupier of any premises to
remove or to take such other order as he may direct with any structure of fixture which has been
erected, set up, added to or placed against, or in front of, the said premises in contravention of
this section or of any law in force in the City on the day immediately preceding the appointed
day.

Section 229.Prohibition of structure or fixtures which cause obstruction in streets.

(1) No person shall, except with the permission of the Commissioner under section 227 or 234,
erect or set up any wall, fence, rail, post, step, booth or other structure whether fixed or moveable
and whether of a permanent or a temporary nature, or any fixture in or upon any street or upon
or over any open channel, drain, well or tank in any street so as to form an obstruction to, or an
encroachment upon, or a projection over, or to occupy, any portion of such street, channdl, drain,
well or tank.

ss.226 and 229 are the principle clauses alowing remova of structures located in the
Street.

Section 231. Commissioner may, without notice, remove anything erected, deposited
or hawked or exposed for salein contravention of Act.

The Commissioner may, without notice, cause to be removed-
(a) Any wall, fence, rail, post, step, booth or other structure whether fixed or moveable and
whether of a permanent or a temporary nature, or any fixture which shall be erected or set
up in or upon or over any street or upon or over any open channd, drain, well or tank
contrary to the provisions of this Act after the appointed day; ...

(c) Any article whatsoever hawked or exposed for sale in a public place or in any public
street in contravention of the provisions of this Act and any vehicle, package, box or any
other thing in or on which such articleis place.

Section 234. Commissioner may permit booths, etc. to be erected on streets on
festivals.

[With the concurrence, in any area for which a Commissioner of Police has been appointed, of
the Commissioner of Police or any officer nominated by him and elsewhere, of the District
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Magistrate or any officer nominated by him,] the Commissioner may grant a written permission
for the temporary erection of a booth and any other such structure any street on occasions of
ceremonies and festivals.

Section 328.Provision of new municipal markets and slaughter-houses.

(1) The Commissioner, when authorized by the Corporation in this behalf, may construct,
purchase, take on lease or otherwise acquire any building or land for the purpose of establishing
a municipal market or a municipal slaughter-house or stock- yard or of extending or improving
any existing municipal market or slaughter- house, and may from time to time build and maintain
such municipal markets, saughter-houses and stock- yards and such stalls, shops, sheds, pens
and other buildings or conveniences for the use of the persons carrying on trade or businessin,
or frequenting. such municipal markets, slaughter- houses or stock- yards, and provide and
maintain in such municipal markets such buildings, places, machines, weights, scales and
measures for weighing and measuring good sold therein as he shall think fit.

(2) Municipal saughter-houses & stock- yards may be situated within or, with the sanction of the
1[ Sate] Governments, without the City.

Under Section 328 the commissioner when authorized by the municipal corporation is
responsible for the provision and maintenance of municipal markets and it is lawful for
the commissioner to prohibit within a distance of fifty yards the sale or exposure for sale
of the commodities sold in the municipal market under the Section 330. The
commissioner is also accountable to ensure that no person is selling goods without a
license in the municipal market under Section 377.

330. Prohibition of sale of commodities sold in municipal markets

(2) It shall be lawful for the Commissioner, with the previous sanction of the Corporation, by
public notice from time to time to prohibit within a distance of fifty yards of any municipal market
the sale or exposure for sale of the commodities or of any of the commodities specified in the
notice ordinarily sold in the said municipal market.....

331. Opening of private markets and of private slaughter-house

(1) The Corporation shall from time to time determine whether the establishment of new private
markets or the establishment or maintenance of private daughter-houses shall be permitted in the
City or in any specified portion of the City.

(2) No person shall establish a private market for the sale of, or for the purpose of exposing for
sale, animals intended for human food, or any article of human food or live-stock or articles of
food for live-stock or shall establish or maintain a private slaughter-house except with the
sanction of the Commissioner who shall be guided in giving such sanction by the decisions of the
Corporation at the time in force under sub-section (1).....

Section 377.Prohibition of sale in municipal markets without license of
Commissioner.

(1) No person shall, without a license from the Commissioner, sell or expose for sale any animal
or article in any municipal market.
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(2) Any person contravening this section may be summarily removed by the Commissioner or by
any municipal officer or servant.

Section 378. Private markets not to be kept open without license

1) No person shall without, or otherwise than inconformity with the terms of, a licence granted by
the Commissioner in this behalf:

(a) keep open, or permit to be kept open, a private market.....

Under the Sections 331 and 378 the corporation is responsible to determine whether
establishment of new private market is permissible or not, no person shall establish a
private market for the sale of any articles without the sanction of the Commissioner.

Section 379.Prohibition of salein unauthorized private markets.

No person who knows that any private market has been established without the sanction of the
Commissioner, or is kept open after a license for keeping the same open has been refused,
cancelled or suspended by the Commissioner, shall sell or expose for sale therein any animal or
articles of human food, or any live-stock or food for live-stock.

Section 383. Licenserequired for dealing in dairy produce.

No person shall without, or otherwise than in conformity with the terms of a license granted by
the Commissioner in this behalf-

(a) Carry on within the City the trade or business of a dairyman;
(b) Use any place in the City asa dairy or for the sale of any dairy produce.

Section 384.Licensesfor salein public places.

Except under and in conformity with the terms and provisions of a license granted by the
Commissioner in this behalf, no person shall use any public place or any public street for the
purpose of hawking or exposing for sale, any article what-so ever, whether it be for human
consumption or not.

Section 384 states the essentiality of obtain a license from the municipal commissioner
for carrying out hawking of his/ her wares in any public place and confiscation of goods
without prior notice in case of failure of the compliance. There is also a provision in the
BPMC Act whereby the commissioner has the authority to inspect any of the goods being
hawked. If they are found to be unsound in nature they can be seized and destroyed.
Conversdly in case of festivals the commissioner may also permit temporary booths to be
erected on streets during festivals under Section 234.

The Bombay Shops and Establishments Act 1948 prescribe the timings for the operation
of any trade. As per the Section 12 of this, no person shall hawk or sell any goods in or
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adjacent to a street or a public place before the opening and after the closing hours fixed
under Sections 10 & 11. Any person contravening the provisions shall be liable to have
his goods seized by an inspector. The goods seized would be returned to the person from
whom they were seized when he/she deposits Rs.25 as security for hisg/ her appearance in
the Court. Similarly, hawking of milk and other milk products without license is also
prohibited.

Section 431.Complaint concer ning nuisances.

(1) Any person who resides in the City may complaint to a Magistrate of the First Class having
jurisdiction therein of the existence of any nuisance or that in the exercise of any power conferred
by section 156,157, 175, 176, 177, 249 or 292(public works) more than the least practicable
nuisance has been created.

Section 466. M aking of standing orders by Commissioner

(1) The Commissioner may make standing orders consistent with the provisions of this Act and
the rules and by-lawsin respect of the following matters, namely:

(D) (a) for preventing nuisance or obstruction in any market building, market-place,
slaughter-house or stock- yard or in the approaches thereto;

(b) Fixing the days and the hours on and during which any market, daughter -house or stock-
yard may be held or kept open for use and prohibiting the owner of any private market from-
keeping it closed without lawful excuse on such days or during such hours;

(c) Prohibiting every vendor in a market from closing his shop, stall or standing to the
public without lawful excuse or from withholding from sale any articles in which he
normally deals;

(d) For keeping every market-building, market-place, slaughterhouse or stock- yard in a
cleanly and proper state, and for removing filth and refuse there from;

() Requiring that any market-building, market-place, slaughterhouse or stock- yard be
properly ventilated and be provided with a sufficient supply of water;

(f) Requiring that in market-buildings and market-places passages be provided between the
stalls of sufficient width for the convenient use of the public.

Appendix 4. Bombay Police Act, 1951, M otor Vehicle Act, 1988
Bombay Police Act, 1951
Section 67.Paoliceto regulate traffic, etc., in streets.

It shall be the duty of a Police officer-

(a) To regulate and control the traffic in the streets, to prevent obstructions therein and to
the best of his ability to prevent the infraction of any rule or order made under this Act or
any other law in force for observance by the public in or near the streets;
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(b) To keep order in the streets and at and within public bathing, washing and landing
places, fairs, temples and all other places of public resort and in the neighbourhood of
places of public worship during the time of public wor ship;

(c) To regulate resort to public bathing, washing and landing places, to prevent
overcrowding thereat and in public ferry-boats and, to the best of his ability, to prevent the
infraction of any rule or order lawfully made for observance by the public at any such place
or on any such boat.

Section 102.Causing any obstruction in a street.

No person shall cause obstruction in any street or public place by allowing any animal or vehicle
which has to be loaded or unloaded, or to take up or set down passengers, to remain or stand
therein longer than may be necessary for such purpose, or by leaving any vehicle standing or
fastening any cattle therein. Or using any part of a street or public place as a baiting place for
vehicles or cattle, or by leaving any box, bale, package or other thing whatsoever in or upon a
street for an unreasonable length of time or contrary to any regulation made and published by a
competent authority by exposing anything for sale setting out anything for sale in or upon any
stall, booth, board, casket or in any other way whatsoever.

Motor Vehicle Act, 1988

Section 201.Penalty for causing obstruction to free flow of traffic. — (1) Whoever keeps a
disabled vehicle on any public place, in such a manner, so as to cause impediment to the free flow
of traffic, shall be liable for penalty up to fifty rupees per hour, so long as it remains in that
position : Provided that the vehicle involved in accidents shall be liable for penalty only from the
time of completion of inspection formalities under the law :

9[Provided further that where the vehicle is removed by a Government agency, towing charges
shall be recovered from the vehicle owner or person in-charge of such vehicle)]

10[(2) Penalties or towing charges under this section shall be recovered by such officer or
authority as the State Government may, by notification in the Official Gazette, authorize.]

Corresponding Law- Thisisa new provision in the 1988 Act.

Objects and Reasons- Clause 201 lays down penalty for keeping a disabled vehicle on public
road causing impediment to the free flow of traffic

Criminal Procedure Code, 1973
Section 151.Arrest to prevent the commission of cognizable offences. —

(1) A police officer knowing of a design to commit any cognizable offence may arrest,
without orders from a Magistrate and without a warrant, the person so designing, if it
appears to such officer that the commission of the offence cannot be otherwise
prevented.

(2) No person arrested under sub-section (1) shall be detained in custody for a period
exceeding twenty-four hours from the time of his arrest unless his further detention is
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required or authorised under any other provisions of this Code or of any other law for
the time being in force.

Appendix 5: Gujarat Town Planning and Urban Development
Act, 1976

CHAPTER I1: Development Area and Constitution of Area Development Committees

Section 12. (1) a draft development plan shall generally indicate the manner in which the use
of land in the area covered by it shall be regulated and also indicate the manner in which the
development therein shall be carried out.

(2) In particular, it shall provide, so far as may be necessary, for all or any of the following
matters, namely: —

(8) Proposals for designating the use of the land for residential, industrial, commercial,
agricultural and recreational purposes;

(b) proposals for the reservation of land for public purposes, such as schools, colleges and
other educational institutions, medical and public health institutions, markets, social welfare
and cultural institutions; theatres and places for public entertainment, public assembly,
museums, art galleries, religious buildings, play-grounds, stadia, open spaces, dairies and
for such other purposes as may, fromtime to time, be specified by the Sate Government;....

() Reservation of land for community facilities and services;

(g) Proposals for designation of sites for service industries, industrial estates and any other
industrial development on an extensive scale; ...

(m) provision for controlling and regulating the use and development of land within the
development area, including imposition of conditions and restrictions in regard to the open
space to be maintained for buildings, the percentage of building area for a plot, the location,
number, size, height, number of storey’s and character of buildings and density of built up
area allowed in a specified area, the use and purposes to which a building or specified areas
of land may or may not be appropriated, the subdivisions of plots, the discontinuance of
objectionable uses of land in any area in any specified periods, parking spaces, loading and
unloading space for any building and the sizes of projections and advertisement signs and
hoardings and other matters as may ho, considered necessary for carrying out the objects of
this Act;....

(o) such other proposals for public or other purposes as may from time to time be approved
by the area development authority or as may be directed by the State Government in this
behalf.

CHAPTER IV: Control of Development and Use of Land Included in Development Plans

Section 35.(1) Any person who, whether at his own instance or at the instance of Penalty for
any other person commences, undertakes or carries out devel opment—

(a) Without the permission required under section 27; or
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(b) Which is not in accordance with any permission granted or is in contravention of any
condition subject to which such permission has been granted: without permission.

(c) After such permission has been duly revoked; or
(d)In contravention of any madification made in such permission,

shall, on conviction, be punished with fine which may extend to five thousand rupees, and in the
case of a continuing offence with a further fine which may extend to one hundred rupees for every
day during which the offence continues after conviction for thefirst offence.

Section 36.(1) Where any development has been carried out in any of the circumstances referred
to in sub-section (1) of section 35, or any use of land or building or work is continued so as to
constitute an offence punishable under sub-section (2) of that section, the appropriate authority
may, subject to the provisions of this section and within three years of such development, or
continuance of use so made, serve on the owner a notice requiring him, within such period,
being not less than one month as may be specified therein, after the service of the notice, to take
such steps as may be specified in the notice, —

(a) to restore the land or building to its condition existing before the said development took
place, in cases specified in clause (a) or clause of) of subsection (i) of section 35;

(b) to secure compliance with the conditions QC with the permission as modified as the case
may be, in cases specified in clause (b) or clause (d) of sub-section (1)of section 35;

(c) To discontinue such use of building or land or work:

Provided that where the naotice requires the discontinuance of any use of land or building, the
appropriate authority shall also serve a notice on the occupier.

Section 37.(1)Notwithstanding anything hereinbefore contained in this Chapter, where any
person has carried out any development of a temporary nature in any of the circumstances
referred to in sub-section (1) of section 35, so as to constitute an offence punishable under that
section the appropriate authority may; by order in writing, direct such person to remove any
structure or work erected within fifteen days of the receipt of the order, and .if thereafter, the
person does not comply with the order, the appropriate authority may request the commissioner
of Palice in the City of Ahmedabad and the District Magistrate elsewhere, to have such structure
or work summarily removed without any notice as directed in the order, and thereupon any such
structure or work shall be summarily removed without any order as aforesaid being made.

CHAPTER V: Town Planning Schemes

Section 40..... (3) A town planning scheme may make provision for any of the following matters,

(c) the allotment or reservation of land for roads, open spaces, gardens, recreation grounds,
schools, markets, green-belts, dairies, transport facilities and public purposes of all kinds.....

() the reservation of land to the extent of ten percent, or such percentage as near thereto as
possible of the total area covered under the scheme, for the purpose of providing housing
accommodation to the members of socially and economically backward classes of people;
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"(jj) (a) the allotment of land from the total area covered under the scheme, to the extent of,—

(i) fifteen per cent, for roads,
(i) five per cent, for parks, play grounds, gardens and open space,

(iii ) five per cent, for social infrastructure such as schools, dispensary, fire brigade, public
utility place as earmarked in the Draft Town Planning Scheme, and

(iv) fifteen per cent, for sale by appropriate authority for residential, commercial or
industrial use depending upon the nature of development. Provided that the percentage of
the allotment of land specified in paragraphs (i) to (iii) may be altered depending upon the
nature of devel opment.

Section 41.(1) Before making any town planning scheme under the provisions of the Act in
respect of any area, the appropriate authority in consultation with the Chief Town Planner may,
by resolution, declare its intention to make such a scheme in respect of such area....

Section 42.(1) Within twelve months from the date of the declaration of intention to make a
scheme under section 41, the appropriate authority shall make a draft scheme of the area in
respect of which the said declaration has been made and publish the same in the Official Gazette,
along with the draft regulations for carrying out the provisions of the scheme...

Section 43.(1) Notwithstanding anything contained in sections 41 and 42, the State Gover nment
may, after making such inquiry as it deems necessary, by notification, require any appropriate
authority functioning within a development area to make and publish in the prescribed manner
and submit for its sanction a draft scheme in respect of any area in regard to which a town
planning scheme may be made.

(2) For the purposes of this Act and the rules made thereunder, the requisition under sub-section
(1) by the Sate Government shall be deemed to be the declaration of intention to make a scheme
under section 41.

Section 45.(1) In the draft scheme referred to in section 44, the size and shape of every plot shall
be determined, so far as may be, to render it suitable for building purposes and where the plot is
already built upon, to ensure that the building, as far as possible, complies with the provisions of
the scheme as regards open spaces.....

Section 46.(1) Where there is a disputed claim to the ownership of any piece of land included in
an area in respect of which a declaration of intention to make a scheme has been made and any
entry in the record of rights of mutation relevant to such disputed claim is inaccurate or
inconclusive, and inquiry may be held on an application being made by the appropriate authority
or the Town Planning Officer at any time prior to the date on which the Town Planning Officer
draws up the preliminary scheme under section 51 by such officer as the Sate Government may
appoint for the purpose of deciding as to who shall be deemed to be the owner for the purposes of
this Act.

(2) Such decision shall not be subject to appeal but it shall not operate as a bar to regular suit in
a court of competent jurisdiction.
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(3) Such decision shall, in the event of a Civil Court passing a decree which is inconsistent
therewith, be corrected, modified or rescinded in accordance with such decree as soon as
practicable after such decree has been brought to the notice of the appropriate authority by the
person affected by such decree.

Section 47 If within one month from the date of publication of the draft scheme, any person
affected by such scheme communicates in writing to the appropriate authority, any objections
relating to such consider such objections and may at any time before submitting the draft scheme
to the state government as hereinafter provided modify such scheme asit thinksfit.

Appendix 6: PIL Litigation

This appendix lists the various orders that followed SEWA's petition in 2006 that ss.231
and 384 of the BPMC Act 1949 were ultra vires and, following the dismissal of this
point, details of the subsequent PIL that the National Policy on Urban Sreet Vendors
2004 had not been implemented. The list includes High Court orders and affidavits filed
by SEWA and AMC.

Order of Hon’ble Court ordered that SEWA has challenged the vires of the provisions

4/9/2006 of ss.231 and 384 of the BPMC Act 1949 and hence this bench cannot hear
and the matter, which should be placed before appropriate Court

Order of Hon’ble High Court admitted the petition with regards to implementation of

7/9/2006 the Draft National Street Vendors’ Policy, 2004 and issued notice on the

respondents

Order 2/11/2006

Hon’ble High Court through its order directed AMC to state the steps in
particular action taken by AMC with regards to the vendors issue so far and
further stated that AMC shall inform the Hon’ble Court what their policy was
for rehabilitating these persons or which particul ar areas were being
earmarked by them for settlement of the street vendors

Affidavit of AMC | This stated that the AMC had framed Scheme for the vendors in 1988 as per

filed on the Order of Hon’ble Supreme Court of India and gave details of the nine

13/11/2006 plots alotted to the street vendors under the Scheme

Affidavit of SEWA filed affidavit stating that the harassment in form of evictions and

SEWA on convictions continued and also stated that the Scheme of 1988 would no

28/11/2006 longer hold good as the city had expanded since then and the National Policy
for street vendors came into existence in 2004. It further submitted that the
AMC was required to prepare the Scheme based on the National Policy on
Urban Street Vendors, 2004, which AMC had not, in spite of SEWA
repeatedly meeting the AMC officials for the purpose

Order of Hon’ble High Court directed that AMC, SEWA and Ahmedabad Urban

29/11/2006 Development Authority (AUDA) should first have meeting and sort out the

grievance sitting across the table and the Court also showed hope and trust
that none of the vendorswould be disturbed by AMC till grievance was
sorted out
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Affidavit of AMC

AMC filled an affidavit stating that it has once again passed the Scheme for

on 23/1/2007 vendors prepared in 1988 and claimed that when there already was a Scheme
the street vendors’ petition should be dismissed

Order of The Court ordered that despite of order passed by this Hon’ble Court earlier

17/11/2008 to sort out the grievance mutually and to frame a Scheme after taking into
account the petitioner grievance, no such Scheme was finalized so far and
hence the AMC should finalize the Scheme within three months of passing of
this order after taking suggestions from SEWA

Affidavit of SEWA filed the affidavit that the meeting was held by the AMC with them,

SEWA on but no Scheme was prepared by the AMC. Instead SEWA prepared the

18/12/2008 Scheme and gave the sameto AMC. The Court had ordered Municipal
Commissioner to hold the meeting; instead Deputy M unicipal Commissioner
had held the meeting. On the insistence of SEWA another meeting on the eve
of hearing was held with Municipal Commissioner in which many points like
registration of vendors and formation of committee were decided. SEWA also
stated that it made schematic plans for 5 plots out of 9 plots alotted by AMC
for the vendors and submitted the same to AMC and stated that 4 plots were
not suitable for vendors

Affidavit of On the day of the hearing in the High Court, SEWA filed the affidavit to the

SEWA on effect that despite of the meeting with the Municipal Commissioner no draft

16/2/2009 Scheme was prepared and on other hand the vendors were being harassed and
evicted specialy in Hattkeshwar and Jamalpur areas

Order of The Court again directed the AMC to prepare the Scheme and place it before

16/3/2009 the Court before 6/3/2010

Affidavit of It stated that the vendors were being evicted due to the infrastructure projects

SEWA on carried under the INNURM and no provision for the vendors was been made

8/5/2009 under the BRTS, Riverfront etc and neither budget of AMC reflected any
amount reserved for vendors. Secondly AMC had submitted the task of
preparing the Scheme to CEPT University™® but SEWA has not received any
contract or letter regarding this despite of asking the respondent’s advocate
for the copy

Affidavit of AMC | Affidavit filed by the AMC stated that the preparation of the Scheme was

on 1/7/2009 already been allotted to CEPT University and that the latter had stated that it
would take 16 months’ time to complete the same. It also stated that the
CEPT University had aready submitted the work plan for the same

Order of The High Court ordered AMC to produce the report prepared by the CEPT

27/7/2009 University. It also asked the AMC to produce relevant materials before the
CEPT University, including the National Street Vendors Policy asthe
Corporation had entrusted the matter to CEPT University. It further directed
the AMC to let the police know that they should not harass the vendorstill
the Scheme was framed

Affidavit of AMC | The AMC through its affidavit submitted the inception report of CEPT

on 6/10/2009 University and requested for further time to finalize the Scheme
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The was undertaken by a consultant team from CEPT University but it not a CEPT University report.

55




Order of As AMC asked for more time to prepare the Scheme the matter was
11/1/2010 adjourned
Order of The Court had given the last chance to the AMC to prepare the Scheme.
10/2/1010 AMC failed to do the same. Therefore the Court directed the authorities of
AMC to present before the Court and assist the Court
Affidavit of AMC | The AMC tried to submit the final report prepared by the CEPT University as
22/2/1010 a ‘Street vendors policy for Ahmedabad city’. The Chief Justice of Gujarat
High Court rgjected that and asked the AMC to produce the Municipal
Commissioner of the City before the Gujarat High Court. The Court was
angry that the AMC had produced a policy document prepared by the CEPT
University and was passing it off as a document of ‘Street Vendors’ Scheme’
Order of Mr. |.P. Gautam, Commissioner, Municipal Corporation, personally appeared
23/2/2010 in person before the Court and asked for apology for not producing the draft
Scheme before the Court and prayed for being allowed a week’s time to
produce the draft Scheme in terms of the Courts orders passed earlier
Affidavit of AMC | Through the affidavit, the AMC presented the draft Street Vendors Scheme
on 2/3/2010 2010 and the resolution through which the Scheme was passed in the
Standing Committee. According to this draft Scheme, AMC proposed three
categories of vending zones:
a) Green Vending Zone- Free vending zone, on 15 m roads where vendors
can vend without any restriction
b) Amber Vending Zone- Which isrestricted vending zone on roads 15 m
to 30 m roads, where vendors can vend from 6 am to 9am and from 6
pm to 9 pm with permission of the AMC
¢) Red Vending Zone — Which is a no vending zone, on roads 30 m and
wide. Also, areas around 200 m of any heritage monument would be red
vending zone, in essence where vending would not be permitted.
Order of The Court ordered: 'it is stated that a draft Scheme approved by the Standing
3/3/1010 Committee of the Corporation has been filed. Office is directed to keep it on
record'
Affidavit of SEWA filed an affidavit commenting on the final report of the ‘Street
SEWA on Vendors Policy for Ahmedabad city’ prepared by the CEPT University. It
15/3/2010 stated that the document submitted by the CEPT University was a report and
not a Scheme. It further stated that the CEPT University survey was done
only in 5 wards of Ahmedabad and not the whole city. Lastly, the CEPT
University completely overlooked the concept of natural marketsand had
not included either demarcation of these markets (whose survey was available
with the SEWA) and aso did not alocate any space for these markets
Order of The'Learned S. Advocate Mr. P.G. Desai appearing for the AMC stated that
16/3/2010: a draft Scheme has already been forwarded to the Sate government for its

approval. Learned Counsel appearing on behalf of the SEWA members
submitted that proper safeguard had not been taken with regards to the street

19

Natural Markets are those where a confluence of pedestrian and vehicle movements provides an

excellent location to trade
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vendors as per the national policy. It is stated that hawkers-vendors like
vegetable vendors may sell fresh vegetables in the city everyday at some
places allotted to them but no such provisions had been made'.

'Having heard learned counsel for the parties, we are of the view that the
SEWA members and AMC should find out safeguards for the vendors,
particularly, vendors selling fresh vegetables etc. every day in the street. If so
requires, necessary modification can be made in the Scheme already
forwarded. For this purpose the four representatives of SEWA to take up and
discuss the matter with the Commissioner, AMC who after necessary
discussions, may forward additional Schemes for insertion in the existing
draft Scheme already forwarded an in case the Commissioner disagreesto
frame any additional Scheme, will give grounds for such disagreement'.

Affidavit by This affidavit gave suggestions for the modifications in the drafting Scheme

SEWA on prepared by AMC.

10/4/2010 a) Provisions of National Policy not considered by AMC especially
regarding natural propensity of the vendors to congregate in one
market.

b) Regularizing the natural markets - SEWA has mapped 174 natural
marketsin Ahmedabad. These natural markets should be regularized
either through preparing schematic plans or whereit is not possible, to
regulate the natural market by making schematic plans and then
providing aternative plotsin the immediate vicinity

Affidavit by AMC | This affidavit wasfiled by AMC giving response to the suggestions given by

on16/4/2010 the SEWA regarding modification in the draft Scheme for vendors prepared

by AMC. It stated that the AMC had amended the draft Scheme to include
certain suggestions given by SEWA regarding welfare of vendors. In this
affidavit, it could be seen that the AMC did not modify the Schemeto
regularize the natural markets by preparing schematic plansto provide
aternative space to them in the immediate vicinity. Instead, the AMC
Scheme gave wide powers to the Town Vending Committee (TV C) without
giving provisionsin the Scheme as to how to regularize the natural markets

Affidavit of AMC | The AMC informed the Court that four suggestions given by the SEWA were

on 19/4/2010 accepted by the AMC and a supplementary Scheme modifying the earlier

Scheme had already been forwarded to the State. The State prayed for two
weeks time to go through the modified Scheme and to allow the state to pass
appropriate order. More hearings follows.

Affidavit of the The state government filed an affidavit giving AMC permission to constitute

Sate the Town Vending Committee (TVC), asrequired in the NPUSV, 2009

Government on

26/7/2010

Order of The High Court directed that if the approval by the state government on the

27712010 draft Scheme or modified draft Scheme framed by the AMC was not required

then the state government may communicate such a decision to the AMC

Affidavit by the | The state government once again filed an affidavit stating that its approval

Sate was not required for the implementation of the draft Scheme for vendors

Government on

prepared by the AMC and hence the Scheme should be implemented by the
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3/8/2010

AMC as early as possible

Order of Hon’ble Court ordered that the affidavit of the compliance has been filed on

4/8/2010 behalf of the state government and that the matter was adjourned

Affidavit by This emphasized that the natural markets should be considered in the draft

SEWA on Scheme prepared by the AMC. SEWA stated that if the Scheme was

25/8/2010 implemented asit isthen 129 out of 174 natural markets in Ahmedabad
would be adversely affected thus depriving 38,908 vendors of their livelihood
and depriving 946,015 customers of services at the door step.

Final Judgement | Thefina judgement was as follows:

of 27/8/2010

1. 'The AMC is hereby directed to finalize the draft Scheme taking into
consideration further amendments, as were suggested by the four
representatives of SEWA and accepted by the AMC and publish the
Scheme for the street vendors of Ahmedabad within one month from the
date of receipt of this order.

2. If any specific place has been made for rehabilitation, vendors should be
informed in writing.

3. Proper implementation of the Scheme should be made within six months
from the date of publication of the Scheme.

4. After such settlement of the street vendors in accordance with the
Scheme, the authorities may proceed with eviction of those who have
authorized occupied one or other place,

5. Before removing unauthorized street vendors, an opportunity should be
given to such vendors, at least by intimation through public address
system'.
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